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Harrisonburg, Va., Sept. 8th, 1900. 


Prederick M. Lenord, Esq., 
119 So. 4th SstYeot, 
Phil adolphia,,Pa. 


My dear Leonard;-- 


We have now spont three days upon the Soaman case and will 
have to finish 1t hy oelevon o'clock on Yonday, as Judge Paul goss 
to Lynchburg “in the aftornoon to hold his session of vourt there. 


Yhen we started the case on Thursday morning, it did not take 
Judge Pawl long to decide that the hearing of the exceptions to 
the answer had nothing to do with the hearing on the motion to 
dissolve the injunction. I think that it was much to the surprise 
of “iessrs. Sipe & llarris, when the Judge promptly cirected Mr. 

“ce Cormick to open @n the hearing for the motion to dissolve. We 
read all of the Bill, tho Answor, the exhidits to the Bill and 
Ansver, the contract, end alI of the <-ffidavits. Messrs. Slpe & 
Narris did not give us their affidavits, which cover a couple of 
huncred pages of typewritten rittor, until about Pfifteon minutes 
before the opening of the Cours, The only excuse that they zave 
for not furnishing us with their affidavits, eas Judge Paul had 
directed three weeks before, was that they were off on their holi- 
day, which it was necossery for them to take on “ccount of ill 
health, and that the taking of the affidavits had boen put off 
until the 12st momont. The result of it was that ve have spent 
every evening until midnight upon these papers. 


Mre Mo Cormick opened tho emse to-day with a throe hours 
speach of oxtraordinary forensic morit. Jucze Paul complimonted 
him upon the legal part of the &@reunrent when the Court adjourned 
at noone In the “fternoon, Ie ‘‘ormmick ven tnto ths moerits of 
the c&se, and in the portion of his speech rej, ating to Seaman's 
acts of omission anc comission in the mattor cf advertising, he 
displayed an originality of treatment which was really romarkcblo. 
It was a tour do force of oxtraordinary charactor. ie Cormich 
was a food deal interupted by napeing questions of °urris, and 
also by sungestions from Morse, bnthwhen the €ound that ho always 
scored 2 point arainst them whon thoy intcrvpted hin, they soon 
geeve up such tactics. 


Morse opaned fur the plaint:4f with a rambling sort of speech 
fin which he injoeted a good ceal of informetion not in the record, 
but as ne was constantly adnittiu.,, things which the record loft 
some what dovbtful, and giving us clues as to Oothor mattors, we 
allowed hir. +s ¢> ahead without objection. He filed an affidavit 

‘in the vase read this affidavit, and argued from it. I don't 
think thet 1 ever sav that done by an attorney before. While he 
wag roading the affidavit yestorday I got him to admit, and imme= 
diately reduced the admission to writing, the. the reason why. 
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Seaman did not furnish information to the Berlinor Gramophone Com-= 
pany about the claims for patents allowed to the Univorsal Talking 
Machine Company was that the Universal Talking Machine Company hag } 
refused to give such information to Soaman. 


Some stress was laid in Seaman's affidavits on the subjoct of 
delay, but tholr main point was that the models which had boon ~ 
furnished by Seaman to the Berliner Company on Movember Ist, 1899, 
February 20th, 1900, end April 10th, 1900, were proper and suffie 
cilont. models under the contract. We met this proposition by 
these answurse ; 

First. The model had on it a petont of anothor Company, and 
claims for patents which had boon ailowed to enother Company, as 
to which claims Seaman refused to give us information, and that 
thorefore we were mat bound to take such a machino and put upon it 
our paten*ed parts, and thereby possibly eatting us into litiga- 
tion with other partios. . 
Second. Because vy pormitting the Universal Teiking Machine Com= 
pany to fill such an order, wo would be giving them an implied 
license to manufacture pramophonos. 

Third, shat the orders were accompanied by such conditions as 
to delivery that it was impossible to f1i11 then. 

Fourthe that as the Universal Talking Machine Company had been 
manufacturing the infringing Zonophone machine prior to Novonbver 
ist, 1899, and hed sold such machines, not only abroad, but also | 
in Now York, where Parvin procured the machines which ho had-in 
his fire proof, Seaman had no right to demand that we should place 
orders for the mamifacturo of eramophones with such a Company, 

and that his insistence vpon these orders is evidenss of his own 
inclination not to promote the #sramophone business. 


Last night Parvin informed !% Cormick of the notice aiven by 
tne United Statog Gramophone Company to the Serliner Gramophone 
Company as to reciston. Me Cormici: desired that this fact should 
be stated in a final affidavit which we were preparing for Parvin. 
lle dosired to use it in his areument to show that it would be idle 
for the Court to continue the injunction wlien the action of the 
United States Gramophone Company, in rescinding the vontract, 
would render the dacroe entirely nugeatory. When this question 
was roised tn Court toeday, 1¢ caused &@ sensation amoun; our 
friends on the other side of the case. Morse took it up and 
asserted thet tho right of the United States Gramophone Company | 
to rescind the coniract had expired throes years ago, aftor the 
Seventy=FPive Thousand Dollars provided by the contract had boaen 
paid. -.He also .cherged collusion. You had botter think about 


this question in connection with the beginning of business by tho 


Consolidated Talking Machine Compény. lt is a subjoct with which 
I am not familiar so that I make no suggestions about it. 


Mec Cormick argued with ,reat clearness and force, the various 
legal questions whibh we had previously discussed with hin. 
think that Judge Paul was a good deal impressed with the propo= 
sition that a Court of Equity cannot enforce a continuing contract 
relating to personal property. No had ovidently boon examining 
the subject, 88 he had 168 United Statos, wiivn vontained a case on 
the subject, on tho Bench with him when Me Cormick began his Raymondee Wale 
arguuent. I am inclined to think that the Judge would be Very Research Library 
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(3) 
glad to dispose of the caso upon a question of law without going in- 


~ to the immonsé record in this case. 


Seanaon filed an affidavit which Parvin and I analyzed with 
tho rosult of finding tryenty-ono lios in it. Me Cormick could 
not koep this affidavit from. coing in. In it, he swears positive- 
ly that he never had any interest diroctly or indirectly in the 
Universal Talking Machine Company, that he had no hand in organiz= 
ing it, and nevar in any way controlled or directed its business.. 
La Dow backed him up in this assortion. 


| Among the othor people who made affidavits for Seanan were , 
Parkor Smith, Mauro, Lliorse, "Icdick, Trunell, Cronick and Hall. 

They ?Palled to put in any affidavit from Georgs B. Seaman, and Me 
Cormick mada a creat point of this, because it was aimost entirely | 
on the sacond=hand, hear=say statement by George Be. Seaman of what | 
Dourclass had said, that the pralininary injunction was grantod. \ 
Meither did they put in any affidavit from Choyney; nor did Ssaman “ 
deny that he had contributed Sixtcom Thousand Dollars towards as- 
tablishing the plant of thse Universal Talking Machine Company. 
Parvin is writing a comic history cf ths cass, and “c Cormick has 
promised him to introdtce into the closing spoech, sone reference 


‘to the “moanderinas of 2 disstscd Ur-ine" s. “good bye" letter 


had ea food affect and even ritsad © gmilo from the melincholy Sea=- 


maq. Lavow has not *nrn:d uy this time, but Scaman :4¢ here, and. 
Morse is accompanied >” nis wire. The following lict of persons, 
natural and artificial, residsnts of Yonors, is int... sting: : 


Seanan, lives at Yonters. 

LQDow, lives at Yonkers. 

Morse, lives at Yonkars. 

Crandall, lives at Yonksrs. 

Fatiors! Gramophone Compary, Jived at Yon. ‘<s. 
Nations! Granophone Corzcration, lives at Yoncors. 
Universal Talking Machine Company, lives at You:ers. 


In disoussing the matter none ourselves, we have concluded 
to term \r. Seamen's scheme ths “Yonkers vlispliracy." 


Wo ha.e no indicctions as to tow the cosé will be decided, 
but ste hepeful of success. 


YI will de very etad to set back to Philadelphia. AI vou 
kindly "phone to my office that I will be home on Tuesday noruliag. 


Very truly yours, 
(Signed) | Mbdert B. Weimer 


Dicte to Me Ge Se 
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| ophone Company, which bill of complaint, together with the fe 
4 : exhibits therewith, is in word and figures as follows, to wit :— | 7 
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and one William | 

| second day of Sep 

respectively, and ‘ 

BILL OF COMPLAINT. ment dated on the 
tween one Emil B. 


Berliner Graniophone Company, Defendant, 


IN BOUTTY: 


frank Seaman, Plaintiff, 


secured by said Jc 
duly transferred tc 
to manufacture, ve 
said Emil Berline 
hereunto annexed 
more fully set fort] 
and at length appe 
known and describ 
to commerce as th 


Ill. That the « 
October, 1896, ha» 


TS he es ete een 


Few 


La ot 


To THe Jupcrs or rune Cirncurr Courr or true Untirep 


STATES FOR THe Weresrenn Disrricr oF VIRGINIA: of talking and s 


gramophones, un 
ments, or license 
became and was it 
same within the “ 
engaged in the | 
machines, 


Frank Seaman, a citizen of the State of New York, residing 
in the city of Youkers in said State, brings this his bill against 
the Berliner Gramophone Company, a corporation organized gy 
under and by virtue of the laws of the State of Virginia, and 
having its principal place of business in the city of Roanoke, 
in the State of Virginia, and thereupon your orator complains | 
and says :— IV. That there 
October, 1896, ¥ 
made and entered 
on that day, ac 
“Exhibit A.” and 
possession of you 
court. That sucl 
thereto with their 
the name of the d 
pursuant to a vot 
him so to do, an 
agreement, asa p: 
said agreements s 


I, That the defendant, the Berliner Gramophone Company, 
is a corporation chartered and organized under and by virtue 
of the laws of the State of Virginia, and having its principal 
office and place for the transaction of business in the city of 
Roanoke in said State, 


II. That heretofore and prior to the tenth day of October, 
1890, the defendant acquired and secured under and by virtue 
of certain agreements made and executed by and between the 
United States Gramophone Company, a corporation organized 
under and by virtue of the laws of the State of West Virginia, 
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| 3 | ter 
and one William C. Jones, which contracts are dated on the 
| second day of September and the fourth day of October, 1895, ‘ | 

respectively, and under and by virtue of ancther certain agree- | " 
ment dated on the second day of September, 1895, by and be- | : | 
4} tween one Emil Berliner and said William C, Jones, the rights Folio 4. Fe Wy am Nes 
| secured by said Jones under all saidagreements having been aa E e 
duly transferred to the defendant herein; the exclusive right ae ‘ 
to manufacture, vend, and use under the patents and rights of | “ar =r 
w | said Emil Berliner, as in said contracts, copies whereof are aes : 
| hereunto annexed in Exhibit A, and made a part hereof, is Gi ; 
, more fully set forth, and by reference to which will more fully Bit tears ; 
and at length appear, a certain invention, device, or machine Bh, eg % 
| known and described in said patents and contracts, and known | ‘é Lie 
: to commerce as the gramophone. tt. y, ; t : tae 
Ba las hy he. 
Ill. That the defendant likewise before such tenth day of : supe es 4 
| October, 1896, having entered upon the manufacture and sale ae i ere kee 
: of talking and sound-reproducing machines so known as | s ra 
gramophones, under and pursuant to such contracts, agree- : : 4 
4 } ments, or license, your orator contracting with defendant, | aay ey 
i became and was interested in the sale and disposition of the 5 a 
. | . Lat 
same within the State of New York, and elsqyhere, and was Yan anger Fe 
| engaged in the business of selling and introducing such ay; ve 
machines, 
; vydy ; 
| IV. That thereafter and on or about said tenth day of “ 6 
October, 1896, your orator and the defendant herein duly ER ar 
, made and entered into a certain contract, or agreement, dated Hg Re 
; on that day, a copy whercof is hereunto annexed marked ace tae | 
| "Exhibit A,” and made part hereof, the original being in the Pavet ' 
f possession of your orator and ready to be produced to the Be i 
court. That such agreement was duly sealed by the parties ' 
ww | thereto with their respective seals, and was likewise signed in 
the name of the defendant by Thomas S. Parvin, its president, ie 
c pursuant to a vote of its board of directors duly authorizing " 7 Fi 
c him so to do, and by your orator individually, and to such FE , 
d agreement, as a part of the same, were duly annexed copies of ' es 
‘ said agreements so as aforesaid executed by and between the f 
F 
a ee ag. aos % 
fe ¥ e er re . ; 
i | fi. 3 | ‘ ~ Raymond R. Wile 
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United States Gramophone Company and Emil Berliner and 
William C. Jones, dated as aforesaid, and likewise a receipt 
for the dollars, signed by the de- 
fendant, and a leer dated on the same day, expressing the 
conditions upon which said agreement should be signed and 
delivered, and also, and thereafter, a reccipt for the sum of 
three thousand nine liundred ninety-six dollars dated on the 
12th day of October, 1896, signed by the defendant, copies of 
all of which are hereto annexed and made a part hereof, and 
the originals whereof are in the possession of your orator and 
ready to be produced to the court; the payments recited 
whereby and the terms and conditions specified wherein 
having been fully and in all respects made, performed and 
complied with by your orator, and the moneys specified 
whereby having been accepted, received and applied to its 
own use by the defendant. 


sun of two thousand four 


V. That said agreements provided, among other things, 
that the defendant should manufucture solely for, and sell ex- 
clusively fo, your orator, the gramophones and gramophone 
goods so as aforesaid controlled by it and for the manufacture 
and sale whereof it held the exclusive license under the 
patents and contracts hereinbefore sect forth, and that your 
orator should purchase large quantities thereof, and should 
sell and distribute the same, all as in and by said contract is 
fully and at leneth set forth. 


VI. That under and by virtue of patents of the United 
States of America, as aforesaid, the defendant possessed the 
sole and exclusive right to frinnineiceaee, vend, and use in the 
United States of Astesicn’ as specified, the gramophone and 
gramophone goods aforesaid, which said right is in and by 
said agreement acknowledged and conceded by your orator, 
and is now, and for many years to come will be, the sole and 
exclusive property of said defendant, and as provided by said 
agreement, that of your orator and of the various heirs, ex- 
ecutors, administrators, successors, and assigns of the parties, 
as in and by said contract and by law is provided, the same 
being of great value. 
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VII. That upon and 

said agreement your orate 
therein described, and ag 
gaged in carrying out tl 
agreement on his part spe 
and paid for large amot 
defendant under said pat: 
tor pursuant to the terms 


VIII. That in so doing 
Spent great sumS of mo 
such goods and building 
chased from the defendai 
been fully paid for by hin 
During the year 1897. , 
During the year 1898. i, .: 
During the year 1899 . . . 
During the months of Janus 

May, 19002). 2, a 

IX, That in addition’ t 

phones and gramophone 
under said contract, your 
artists, musicians, and ot! 
of making and producit 
the year 1899, and said fo 
of $12,583.55, and lilcewi 
by it in making and. finis' 
and preparing them for’t 
sound records or disks, 
$7,234.16, and that purst 
charged upon all such di 
of forty per cent, upon al 
constitutes a part of the ; 
and also during such tink 
fendant for the rent of pr 
the sum and amount of ¢ 
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VII. That upon and after the execution and delivery of | “<a 
said agreement your orator entered actively upon the business rotio 4, i : 

y. therein described, and agreed to be conductecl and at once en- ad a Penscrtincesoeitr. sed 
gaged in carrying out the terms andXprovisions of the said Se ce Sy lg oe eerie 
agreement on his part specified to be performed, and purchased Ald 
and paid for large amounts of goods manufactured by the } na 

~~ | defendant under said patents and delivered by it to your ora- Mh. 
| tor pursuant to the terms of said agreement. ; oN) t 
VIII. That in so doing your orator spent and caused to be ° os ef 
spent great sums of money in advertising and introducing . ,, f “eet 
| such goods and building up a market for the same and pur- ' eo ek any “4 
| chased from the defendant goods of great value which have ~ BAR St Nee ty 
been fully paid for by him as follows :— ; MR Rae ec etret it “| 
Duringsthe year 1897 22 2 GREER RE EKER eS POR Gre sy Laas i RN ¥ - Stee { 
Dereihe yore iy cae eee eek ea se 2S : rae a maid 84 
During the year 1899 .....5..% PE YRARE RS 183,966 §9 Bh a REC tel Rh oe ry eee 
During the months of January, February, March, April aiid | WERAT ce a 
*) May, 1900. 2. 6. a a cic ec ka Bees ue 2s ee 94,457 93 ; {Oh bbe Sykes 4 
IX. That in addition to such amounts so paid’ for gramo- Rees 3 | 
phones and gramophone goods purchased from the defendant Sala arn . Be 
; under said contract, your orator has paid to the defendant for ‘ fe Pst aia ” Bie. oe | 
artists, musicians, and others employed by it for the purpose « 13. : ee | 
of making and producing matrices, stamps, or dies, during . Ree 
the year 1899, and said four months of the year 1go0o, the sum AS RCOORS: ihe. ppt | 
of $12,583.55, and likewise has paid to defendant to be used hoot Saige 
: by it in making and finishing such matrices, stamps, or dies, RIES eyes 
thi and preparing them for the manufacture and production of | 
et sound records or disks, during such period the sum of a 
So ‘ $7,234.16, and that pursuant to such contract the defendant 
charged upon all such disbursements and expenses a proft 
; of forty per cent. upon all amounts paid out by it, and which « 4, | 
, ae ) constitutes a part of the aforesaid sums paid by your orator, 
ee and also during such times your orator has paid to the de- “i, 
i fendant for the rent of premises in the city of Philadelphia, Be 
| the sum and amount of eighty-three dollars per month, one- bie 
as 
on 3 ‘ : 
rh : Y, mene i +2. . ies See 4 s 
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third of said premises being occupied by your orator as a 
storchouse, and two-thirds thereof being occupied by defend- 
ant in the production of matrices and the operations connected 
therewith at the expense and for the account of your —— 


X. That in the operation of said gramophone so as afore- 
said invented, patented, and controlled by said Berliner, and 
the rights under patents whereupon have been, as aforesaid, 
transferred to the defendant and contracted to your orator; 
any recitation, declamation, tall, music, or other sound, which 
it is desired to reproduce mechanically, is first delivered into 
what is known as a recording apparatus, wherein the impact 
of such sound upon a diaphram causes waves to be recorded 
upon a revolving disc. The waves thus recorded are by 
mechanical and chemical processes fixed, and therefrom a 
matrix, or die, is produced by mechanical and chemical 
processes. The die thus made is hard and from the same are 
stamped from time to time such disks as may be required, 
These disks are known and designated in the contract afore- 
said and are generally known as “ records.” When it is 
desired to reproduce any of the sounds so fixed upon a 
record as aforesaid, the same is placed upon a gramophone, 
or machine manufactured under and pursuant to such patents, 
and caused to revolve, and by mechanical means the waves so 
produced by the recording machine described, and reproduced 
and transferred to such record, actuate a needle in the gramo- 
phone, which in turn actuates a suitable diaphragm and 
thereby the original sound is reproduced by the gramophone, 
and becomes audible, 


XI. That the manufacture and production of records, so as 
aforesaid, controlled and by said contract reserved to itself by 
defendant. was and is in its perfect, elaborated and commer- 
cially valuable form a difficult, unknown, and secret process 
incapable of being carried out or performed by plaintiff and 
known only and exclusively to defendant. 


XII. That such sums so as aforesaid paid by your orator 
for the employment of musicians and others, and for the 
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manufacture of inatric 
fendant for your orat: 
as aforesaid, for sale; 
orator might sell or 
havesold. Andthat: 
machines without su 
no value. 


XIII. That such cx 
no event manufacture 
any such records or 
provides that defenda 
with the same. 


XIV. That your o: 
and according to the 
formed the same on | 
and refused, and still 





XV. That in and 
failed and refused 1 
gramophones, record 
able dispatch, and. 
ordered by your o: 
orator to sell and, 
ited and curtailed, a 
which he then and s: 
receiving, for such m 
number and amount 
lessened and curtailec 


XVI. That in and 
chased from defendar 
six hundred and fifty- 

} 
ant the sum of $41,2! 
orator purchased 713 
ant the sum of $110,€ 
orator purchased fre 
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me manufacture of matrices, were expended and employed by de- t ; 
ad: fendant for your orator for the purpose of furnishing records, 
ted as aforesaid, for sale and use with such gramophones as your i ee : 
Fay, orator might sell or had sold, or from time to time might ec 4 
- have sold. And that such gramophones, or sound reproducing 
wre: | _ machines without such records are wholly inoperative and of ies ze 
and no value. “ix fe 
Fs ni XIII. That such contract provides that your orator shall in Felice ts. / a 
ich no event manufacture or make, or in anywise cause to be made, i) sah 
“it ij any such records or matrices, or do anything thereto, and y ay 
act provides that defendant shall fully and exclusively supply him ccNStats 
ded with the same. a) * 
by | XIV. That your orator has in all respects well and truly . | “4 
soe and according to the letter and spirit of said contract per- cate oe 
ical formed the same on his part, but that the defendant has failed et ce 
ee and refused, and still refuses, to perform the same on its part. x i 
rn *s a 
we XV. That in and during the year 1899, the defendant “2. LM 
Dat failed and refused to supply and deliver to your orator wet 
ES; gramopliones, records and gramophone goods with reason- scan 
oS, able dispatch, and as the same were from time to time ier: 3 
ie ordered by your orator, and thereby the ability of your i 4 
1ced orator to sell and distribute the same was greatly lim Sak 
ru ited and curtailed, and he was and is unable to fill orders a 
pnd which he then and subsequently reccived, and is constantly 3 
One recciving, for such machines, records and goods, whereby the 
number and amount of his sales have been and are greatly 
‘A ag lessened and curtailed. "an, 
by XVI. That in and during the year 1897 your orator pur- 
we. chased from defendant two hundred and forty-cight thousand 
asi six hundred and fifty-two records, wherefor he paid to defend- 
ang ant the sum of $41,266.76. That during the year 1898 your 
| orator purchased 713,753 records, wherefor he paid to defend- 
rator ant the sum of $110,633.01, and that during the year 1899 your 


- the , orator purchased from defendant 569,154 records, wherefor 
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hepaid to the defendant the sum of $91,174.27, and that dur- 
ing the months of January, lebruary, March, April and 
May, (900, your orator purchased from defendant 255,784 
records, Wlierelor he paid the sum of $40,332.87. And that 
but for such declination and refusal on the part of the de- 
fendant to reasonably supply your orator with such gdbds as 
ordered he would have purchased such records far in excess 
of such numbers, and would have paid far greater amounts 


than thus above set forth, 


XNVIT. That the defendant has in its possession great num- 
bers of matrices made so as aforesaid for your orator and at 
his expense, and likewise has in its possession various and 
numerous records so as aforesaid stamped from such matrices 
finished and ready for delivery to your orator, but the 
exact numbers and character whereof are unknown to your 
orator, That from such matrices defendant is engaged in 
stamping, and is threatening to continue to stamp great num- 
bers of records, not for the use or benefit of your orator, but 
for the use and benefit of the defendant and for the purpose 
of selling the same to the customers of your orator and to 
other persons to whom it is threatening to dispose of the same 
~ to the irreparable loss and damage of your orator and the 
“* subversion of his said business, 


XVIII. That your orator subsequently to the 18th day of 
April, and during the month of May, 1900, ordered large 
numbers of records from defendant, but defendant wholly 
failed and refused to deliver the same, although such: orders 
were given in the usual manner for delivering according to 
the established custom and course of such business, and your 
orator duly demanded such delivery and the filling of such 
orders, and said defendant, without making any objection to 
the sufficiency, regularity, or definiteness of such orders, has 
' refused, and now refuses and wholly declines, to deliver to 

your orator such or any records, That notwithstanding such 
, declinations and refusals so as aforesaid to deliver records, 
the defendant continues to use the matrices so as aforesaid 
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and defendant lik 
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During the month o1 
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During the month of 
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made, supplied and paid for by your orator in stamping and 
producing records, thereby wearing out and destroying such 
matrices greatly to the damage and detriment of your orator, 
and defendant likewise has continued to employ the talent or 
persons furnished by your orator to produce such matrices 
as aforesaid and continues to receive from your orator moneys 
for the payment of the same, and to send to your orator bills 
for the amounts paid in obtaining such talent. That the bills 
so as aforesaid rendered to your orator during the year 1900 
are as follows :— 

During the month of fanuary «<1. 6.6 6 «ss 6 oe es « $666 FO 
During the month:of February .. 4.3.5.5 50.5 5 8 *7B4 60 
Daring the monti-ot March 2.2 se ae ee ew a ew EASR GO 
During the month:of April was ieee ee teen de es Bop os 


XIX. That the records so as aforesaid ordered by your 
orator, and which the defendant has so refused to supply, are 
in number 19,906, and are of the value, exclusive of the costs 
of said talent and such. matrices at the prices paid by your 
orator to defendant, of $3085.43, and are fully and at length 
designated and described in the manner fixed and determined 
by defendant, and are set forth in number and places of de- 
livery specified in the list of orders hereunto aiiiexed, and 
made a part hereof, and marked “ Exhibit B.” 


XX, That various and large numbers of records are con- 
stantly required and demanded from your orator by those 
who have purchased from him such gramophones so adapted 
to use the same, and your orator is, has been, and will be 
wholly disabled and incapacitated from supplying to his said 
customers or to any persons, such, or any, records by reason 
of such contract and through the declination and refusal on 
the part of the defendant to supply the records so in part 
paid for by, and produced for the use of, your orator, and 
now in the possession of the defendant, and therein and 
thereby your orator is and will be incapacitated and pre- 
vented from selling, dealing in, and distributing -gramo- 
phones and records now in his possession by reason of the 
failure and refusal of defendant to replenish, restore, and keep 
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complete and up to date his stock, and to furnish, sell, and 
deliver to your orator such records so as aforesaid produced 
and to be produced from matrices furnished from talent pro- 
cured at his request and paid for by him. ‘ 
tf = = 

X XI. That your orator has ordered and offered to pay for, 
and is now ready and hereby offers to take and pay for, large 
numbers of machines and records under and pursuant to 
such contract, but that the defendant has refused and now 
wholly refuses to sell or deliver to your orator machines or 
records so ordered by him, under and pursuant to such con- 
tract, although your orator has in all respects lived up to and 
performed the terms and conditions of the same on his part. 


XXII. That a great and large demand for thousands of 
such machines and records exists, and your orator desires to 
supply such demand and to obtain from defendant, and to sell 
and distribute such machines and records, but he is prevented 
from so doing, and from carrying on his said business, as here- 
inbetore specifically averred by such unjust and arbitfary 
refusal on the part of defendant, to furnish to him said goods, 


NATIT. That the profits upon the said business to your 
orator are and have been very large, and that the damage to 
your orator and to the business which he has built up as 
aforesaid, and the loss which has accrued and will accrue to 
him by reason of such unjust, arbitrary, and wrongful refusal 
on the part of the defendant to supply such records, is and 
will be wholly irreparable, and incapable of ascertainment, 
computation, or determination, vastly in excess of $2000, to 
wit; being in excess of $100,000, and that your orator can- 
not be ‘compensated in damages for such loss, and that, if the 
defendant shall continue such unjust and arbitrary refusal to 
deliver goods under and pursuant to said contract, your orator 
will lose the whole value and benefit of his business, and will 
in no way be able to recompense himself for the loss of the 
same. 
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XXIV. That such disks or records which are required by Fetio 33. , | 
your orator for, in, and about the carrying out of said contract, | ! : 
and the conduct of his said business, are already manufactured, 
and are in the possession of the defendant as aforesaid, and are { 
ready to be delivered. That the same are satisfactory in kind, Fiat 
quality, and condition to your orator, who has ordered and is ! eee 
willing to receive the same and pay therefor, pursuant to said f “A ; 
contract, and to continue ordering from time to time, as such bs me 3 rig 
records shall be required by him in his said business, and that | ik Ais 3 
nothing is required to be done by defendant, saving only the “ 3. FF - 3 nas 
said delivery of the records to your orator, © | sere an S88 4 
XXV, That your orator has demanded from defendant that REREST fr ns ae 
it furnish to him samples of new records recently made for your | Tageieks nS 
orator as it has heretofore and always, until recently, without Feat g Wee eer ‘ 
question, furnished to him under and pursuant to said con- 3 whi Ww ie 
tract, samples of disks or records produced from matrices so Pry a ® i *3 
as aforesaicl made for your orator, as the same have been from ee. $ e 3 


time to time perfected; but that the defendant has wholly 
failed and refused, and still refuses, to furnish your orator with 
such samples, although the defendant has required your orator 
to pay for such matrices, and for the talen&so as aforesaid em- « 45, 
ployed in their production, and has rendered and continues to 
render to your orator, bills for the same, all of which have 
been duly paid by your orator, saving only one bill for musical 
talent employed during the month of April, 1900, amounting 
to the sum of $807.05, and which your orator is ready and 
willing to pay, when the defendant shall furnish samples or 
shall withdraw its refusal to furnish samples of, or records 


from the same. 


XXVI. That your orator has duly demanded from defend- «36. 
ant a statement of the matrices so made and on hand, and 
likewise of the records, and that the same be held exclusively 
to his use and subject to his order, but the defendant has 
wholly disregarded such request, and has wholly failed and 
refused to furnish such statement, and in contravention of its 
said agreement, and of the rights of your orator, is continuing, 


+ agnth 


w 
+ i 
ff 


eri oh oe 
i 


oy et ee ee 
; tT ea 
a py i - 
rey = 
. bet 
cs 
= 
= 
"ys 7 . 
=  * 
ies # 
F ~ “ 
s "eal ‘ 2 
ee ae ee Te fa 
ae! ay Sk Se 
a ae] a ore pe 


= 
; 
a ' i rn : 
* sl a) ik 
. 
Lert Me og 
a 
J. w 
™ on t = % 
omer arate 


a gee 
* or = a Se ee ee ee : 
¥e . e . re nm 
F Me as 
: i ee 
Pre "= 
y . 








‘i ; - 
i 
e - 
i 
1 
} ‘< 
ie, * wr 
f - 
. 
a 
— 
, i, | 
i 
1 “ : . 
te 4 * " _ 
ia ee 7 
a a | tie > rf 
a a } 1s, = ; : ‘> seat | 
Pht RRS oat oe 
h¥ ‘4 ais a her 
x to. 7 4 -. 
Eo st et are 
ia® ” = ti mri, ed iy 
ay Ti 1 oa ee 
Ld Ash he i Le | 
4 ba iy 6 


tee Teak por agen om) 
/ Raymond R. Wile 

“Research Library 
7 


a a =e 






‘ R ‘ P ile & 


- - x . 
* A‘ 
; “ - u = Se : 
ea = eth re lt il tN 


Ps v1 - “a = = > 2 2 “a - 
5 : . ’ ) vr, . 
;* =A. ° a . 
- > . . J 
al . _ ord . 
™ . ad ° - ** 1 a _ f 4 > - ‘ 
: J } Sd 
co in a ele ea I I ey le ee Be 
\ x : 
e = 
| 


¢ om. : 
pasa sere 


and threatening to continue, all of its said unlawful acts, and 
alleging its rights and authority so to do. 


XNXVIT. That your orator, pursuant to the contract afore- 
said made between him and the defendant, has on diffeyent 
occasions demanded arbitration as to disputes which had arisen 
between your orator and defendant, regarding the interpreta- 
tion of said agreement of October 1oth, 1896, and that de- 
fendant has for months ignored such demand. That finally, 
and on the 25th day of May, I9g00, your orator duly de- 
manded that arbitration be had upon the following questions =~ 
Whether your orator should be compelled to pay for talent 
employed by defendants in producing matrices for records, 
until defendant should furnish your orator samples of records 
made from such matrices, or assure your orator that it would 
do so, and would fill orders for records from the same. 
Whether your orator is entitled to a statement of the matrices 
made for him and of the records pressed from cach, Whether 
the defendant is under obligation to fill orders for records 
which your orator has sent to it, which defendant has declined 


to honor. 


STs see 


Whether defendant is entitled to charge to your orator’s 
account forty per cent., in addition to the amount paid by it, 
for talent in making records wherein it has rendered to your 


orator, the bills for talent employed. 


therefrom. 
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Whether defendant is cntithed to use the laboratory main- 
taincd at your orator’s expense, in making any matrices or 
’ records other than those ordered by your orator, 
Whether defendant is cntitled to use matrices produced 
from talent ordered by your orator, and charge to his account, 
except as, and when your orator orders records to be made 


But that the defendant has failed and refused, and still fails 
and refuses, to arbitrate such questions or any questions aris- 
ing under such contract with your orator. 

Wherefore, your orator stands in need of equitable relief, 
having no relief save in this Honorable Court, and prays :— 
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Furst.—~That your Honors grant to your orator your writ of 
injunction, special until the hearing, and perpetual thereafter, 
enjoining and restraining the said Berliner Gramophone Cona- 
pany, the defendant, and all persons claiming to act under 


its authority, from selling, delivering, or parting with, any gotio 41. 


of the gramophones, records, matrices, or goods, made by 
it, in compliance with said contract between the parties hereto, 
and also any other goods wherein your orator has an interest, 
to any persons other than those designated by your orator, 
save in so far as the defendant is reasonably entitled to sell and 


deliver the same to its stockholders, as provided by said 
contract. 


Second.—TVhat your Honors grant unto your orator your 
writ of injunction restraining the said Berliner Gramophone 
Company, the defendant, and all persons claiming to act un- 
der its authority, from using or employing said matrices, so 
as aforesaid manufactured for and at the expense of your 
orator, in stamping or producing records, other than such as 
shall be suitable for, and requisite to supply your orator with 
such records, as he may require, and order from time to time, 


Lhird-—That your Honors grant ‘unto your orator your 
writ of injunction commanding the said Berliner Gramaphone 
Company, the defendaut, its officers and agents, to forthwgth 
deliver to your orator, the records so as aforesaid stamped 
from matrices, manufactured for, and at the expense of your 
orator, and ordered by him, and now ready to be delivered, in 
compliance with the terms of the contract, entered into between 
your orator and the defendant, and according to their usual 
course of business. 


Fourth—That the said Berliner Gramophone Company, the 
defendant, may be decreed and required to pay to your orator, 
full compensation for all loss and damage, which he has sus- 
tained by reason of the aforesaid premises. 


Fifth. —That the said Berliner Gramophone Company, the 


42: 


43e 


defendant, may be decreed and required to render to your “ 44. 
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orator, an account of all matrices and records, now in its pos- 


session or under its control, 


Sirii.— That your orator may have such other and further 
? } relief, in the premises, as the nature of the circumstances of 
2) the case may require, and which to your Honorable Court 





may seem equitable. 


=~ 
; ar 
Ey 
eer 


io) 
ag May it please your honors, the premises considered, to 
eT grant unto your orator not only a writ of injunction issuing 
E. $ out of and under the seal of this Honorable Court enjoining 
® 4 the said defendants as heretofore prayed, but also a writ of 
; subpcena to be directed to the said Berlincr Gramophone 
ae Company, the defendant, therein and thereby commanding it, 
“)-) at a certain time, and under a certain penalty therein to be 
- , limited, personally to appear before this Ilonorable Court, and 
- 4 then and there full, true, direct, and perfect answer make, but 
- 4 not upon oath or affirmation, the benefit of which is expressly 
A waived, by your orator, to all and singular the premises, and 
ty i further to stand to, perform, and abide by such other orders, 
: directions, and decrees therein, as to this Honorable Court 
mf ) shall seem mect and which may be made against it in the 
| premises, and as shall be agreeable to equity and good con- 

} science, 


And your orator will ever pray. 
FRANK SEAMAN. 
WALDO G. MORSE, 
Solicitor for Plaintiff, 
10 Wall Street, New York, N. Y. 


GEORGE IE. SIPE, 
Of Counsel, p. ¢: 
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Unirren Srates oF AMI 
SourneRN Disraicr oF Ne 
City of New Your 

Counry of Nuw Yo! 

On this twentieth day of 
before me personally appea 
and known to me to be the 
oath that he has read the 
scribed by him, and knows 
same is true of his own k: 
therein stated, on inform: 
matters he believes it to be 


Sworn to and subscribe 


June, 1900. 
[Sra] 
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pos- | 
— Uniren Srarres or America, | 
Souriern Disrricr or Naw York, | .. wa 

ther Crry or New York, <> } 

; of County oF New York, ‘ 

ants On this twenticth day of June, one thousand nine hundred, 


before me personally appeared Frank Seaman, to me known, 
and known to me to be the above plaintiff, who made solemn 
oath that he has read the foregoing bill of complaint, sub- 


, to 

ing scribed by him, and knows the contents thereof, and that the 

ung same is true of his own knowledge, except as to the matters 

it of therein stated, on information and belief, and as to these 
matters he believes it to be true. 

3 it, FRANK SEAMAN, 

bey Sworn to and subscribed before me this twentieth day of 


and 
but 
ssly 


June, 1900. 
[Seat] SAM. H. HITCHCOCK, 
US. Gomiauissioner, 
Su. Dist. of N.Y. 


‘ers, 
jurt 
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Exhibit ‘‘A,” with Bill Agreement of Sept. 2, 1895. 


THis AGREEMENT, Made this second day of September, 
1895, byand between the United States Gramophone Conpany, 
a corporation organized under the laws of the State of West 
Virginia, with its principal office in Washington, D. C., and 
hereinafter referred to as the party of the first part, and V7. C. 


_foues, of New York City, N. Y., and hereinafter referred to as 


the party of the second part, Hatnesseth: 


Tuat Wuereas, The said party of the first part is the sole 


/ and lawful owner of all rights accrued under the letters patent 
“issued to Emile Berliner for his invention known as the 
Gramophone and has acquired the sole right to control, con- 
_vey and dispose of all rights toall inventions of the said Emile 


Berliner which have been or which shall have been or which 
shall hereafter be made, having relation to the recording and 
reproduction of sound, it is agreed as follows: 


first—TVhat in consideration of one dollar in hand paid 


' by the party of the second part to the party of the first part, 


=" ‘ a 


the receipt of whichis hereby acknowledged by the party of 
the first part, and in further consideration of the obligations 


* herein entered into, the said party of the first part docs assign, 


oo] 


transfer and set over to the party of the second part the sole 


‘and exclusive right to manufacture, sell, lease and deal in said 


© 
en 


inventions, made or to be made by said Berliner, in the United 
States. 


Second,—The party of the second part agrecs to pay to the 
party of the first part, on all gramophones, sound records and 


other accessories of the gramophone, sold under the mghts 


« 


conveyed by this contract, a royalty of ten per cent. of the 


. retail price to be fixed by said second party, provided that the 


royalty on completed ¢ramophones shall not be less than filty 
cents apiece, Should said second party decide at any time to 
rent or lease any of its gramophones, a special arrangement 


for royalties shall be mutually agreed upon by the two parties. 


Third.—Sccond party agrees to pay to party of the first 
part, upon the signing of this contract, the sum of fifteen 
hundred dollars, and within sixty days from the date of this 
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contract the further . 
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contract the further sum of thirteen thousand five hundred | | 
dollars (failing in which, this contract shall be null and void | | 
and no damages shall be recoverable by or from either party), ti 
which sums shall be an advance payment upon the royalties | 
payable during the first year of the continuance of this con- Z 
tract. Said second party further agrees that the royalties to : 
be paid said first party during the secand year shall not be less . Shain, Peary 
than thirty-five thousand dollars, and that the aggregate of the a ‘| 
royalties to be paid to said first party during the first three * eo nag 
years of this agreement, shall amount to at least seventy-five : My 
thousand dollars, which amount may be made up by said . : a 
second party within said three years. After said three years aeten 
it is agreed by said second party that it will diligently and in ye Shieh 
a business-like manner prosecute the gramophone business, in aes Ne 
the interest of the gramophone invention, and in doing so it pate ahs i 
shall be absolved from any fixed minimum amount of royalties qe Sees a4 
to be paid annually. ee <b ; 
fourth —Said second party may form a company within weak GS 
ninety days from the date of this contract, said company to “ . j 
take the place of saicl second party, and to assume, carry out 4, WE 
and be responsible for all obligations herein entered inte by ~ 4 
said party of the second part. shi. 
i > 
Fifth.—It is mutually agreed by parties of the first and : 4 
second parts that all rights and franchises cogveyed and in- ae 
tended to be conveyed from party of the first part to party of 4 “S 
the second part, shall, by assignment of party of the second “ies 
part accrue to the said Company to be formed as hereinbefore : ‘i 
provided, and that obligations of the said W.C. Jones shall . 4 P 4 
then cease. ni A 
5 





Sixth,—Party of the first part agrees that at the time of the | " ; 
transfer of rights and franchises by the said second party to Phan bei. Po Th Ss ae 
their successors or assigns, said party of the first part will | Recaro | 
enter into any further writing which may be necessary to 
perfect said transler. 


Seventh—Party of the first part agrees to defend said sec- 
ond party in the enjoyment of all rights or franchises conveyed 
and intended to be conveyed by this contract, and to prose- 
cute any infringement of said rights; provided that said 
second party shall bear one-half the cost of any litigation to 
Which it may be a party after three years from the date of 
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this contract. Said first party further agrees to deposit, 
within ninety divs from the date of this contract, with a trust 
company in the City af New York or Philadelphia, ten thou- 
sand shares of tts own, the United States Gramophone Com- 
pany’s common stock, to be miade out in the name af said 
trust company, which stock, or any part thereof, may be sold 
at any time for five dollars a share, or more at the request of 
either of these two partics to this contract, the proceeds to be 
a guarantee tund in the hands of said trust company for the 
benefit of said second party against pecuniary loss entailed 
by any injunction or decree for infringement involving the 
patents under thisagreement. At any time after such an in- 
junction or decree, said stock, if still held in trust, may be 
sold at any price obtainable, provided both parties shall have 
been notified ten days before the day of sale, and the proceeds 
shall go towards covering such loss of said second parties. 
This stock, held in trust, shall not be entitled to any dividends 
until sold by said trust company, and at the end of ten years 
from the date of this agreement any of the said stock still in the 
hands of said trust company, or any cash from the proceeds 
of said stock, aml not required to satisfy the chitms of the said 
second party, shall be retransterred aud returned to said: party 
of the first part by sated trust company. 


fighth—Party of the second part agrees to make a true 
and accurate return of its sales or leases of gramoplhones and 
gramophone voods mouthly, and that its books and those of 
its successors and assigns, shall at all times be open for in- 
spection by party of the first part, so far as may be necessary 
to determine the amount of royalties due. Itis further agreed 
by said second party, that they will settle their accounts with 
said first party, paying the royalties due on all goods sold dur- 
ing any month, on or before the end of the following month. 


Ninth—It is agreed that the manufacture of discs and rec- 
ords shall be retained under the control of party of the sec- 
ond part, their successors or assigns; and no rights or fran- 
chises covering this branch of the work shall be granted to 
any third party, nor shall any gramophone recorder be sold, 
within three years from the date of this contract, without the 
assent of both parties to this contract. 


Tenth—Second party, its successors or assigns, shall pro- 
vide all apparatus, sold under said patents, with the usual pat- 
ent stamp, and shall number the machines at the factory in 
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running series, to facilitate the discovery of infringers, by en- 
tering these numbers, and to whom solid on their books, 


Héleventh—It is hereby mutually aereed by and between first 
and second parties that in case of the non-fulfillment of the 
obligations specifed in paragraphs second and third of this 


Y 

contract, and assumed by party of the second part, party of the 
first part may give notice in writing of such non-fulfillment, and 
upon the further failure of the said party of the second part, 
for a period of sixty days from the receipt of such notice, 
party of the first part may declare this agreement null and void; 
whereupon all rights given by said first party to said second 
party shall be considered as revoked. And in case of failure 
by party of the first part to comply with any of the terms of 
this contract, the party of the second part may give notice in 
writing of such failure; and in case of the further failure. to 
comply with the terms of this contract by party of the first 
part for a period of sixty days from the receipt of such notice, 
second party shall be absolved from all obligations assumed 
tinder this contract, royalties duce on goods sald excepted. 


Zuel/tt—Parties of the second part or their successors or 
assigns shall purchase for cash, within three months from the 
date of this agreement, from the United States Gramophone 
Company, all gramophones and gramophone goods now in 
stock, which are in good and saleable condition, paying there- 
for manufacturers prices, and also, at reasonable prices, all 
manufacturing machines, owned by said United States Grant- 
ophone Company which may be available for use in their 
work; otherwise said first party may sell said gramophone 
goods to others, 


Thirteenth—In case of the termination of this contract 
within three years from the date thereof, all matrices made un- 
der this agreement, or in the possession of party of the second 
part, their successors or assiens, shall be sold back to party of 
the first part, at a fair cost valuation, less wear and tear. 


fourteenth—No forfeiture shall be made by party of the 
second part, for non-fulfillment of any provision of this con- 
tract, due to any injunction for infringement, and no royalties 
shall be claimed by party of the first part, so long as the sale 
of gramophones and sound records, may be suspended by 
reason of any injunction, against party of thé second part, their 
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successors or assigns, for infringement of the patents under 
this agreement, and in case the rights and lrauchises conveyed, 
or itiended ta he conveyed by this contract to party of the 


spe, Second part, be declared invalid, all advance royaltics in ex- 


' cess of ten per cent. of the price for the goods, actually sold 
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and paid for, shall be recoverable from party of the first part, 


fn Testimony Whereof, We have set our hands and affixed 
our seals. 
Tne Unrrep Srares GramMopHonre CoMPANy, 
By 
E. BERLINER, 
ee | Pres. 


WM. C. JONES. [sear] 


Received for record October 21st, 1895, and recorded in . 


Liber S, 52, page.207, of Transfers of Patents. 


Tn Testimony (Wieercof, 1 have caused the seal of the Patent 
Office to be hereunto affixed. | | 
JOHN S. SEYMOUR, 


[sa of Patent Conmilsstoncr af Latents. 


Uillce, 


Exd,. F.Cy iT. 


Agreement of Oct. 4, 1895. 


Tuis Acrerment, Made the fourth day of October, A. D. 
one thousand eight hundred and ninety-five (1895), between 
the United States Granophoue Company, a corporation organ- 
ized under the laws of the State of West Virginia, with its 
principal office in Washington, D. C., and hereinafter referred 
to as the party of the first part,and 1” C. /oues, of New York 
City, New York, hereinafter referred to as the party of the 
second part, [Vitwesseth that: 


Wuerras, The parties of the first and second parts have en-' 


tered into an agreement, dated the second day of September, 
A. D, 1895, by which the party of the first part has granted to 
the party of the second part certain rights to all inventions of 
Emile Berliner, Esq., which have been, or which shall here- 
after be made having relation to the recording and repro- 
duction of sound, and including the inventions described in 
Letters Patent of the United States, numbered, dated and 
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designated as follows (although not mentioned by number, 

date or designation in the said agreement), viz.: No. 372 76, Bay ‘ 

dated November 8 , 1887, forag are aAnioae No. 382,790, dated B yt aes 

| May 15, 1888, fora process of producing records of sound; and ori ¢ 
No. 534,543, dated February 19, 1895, for a gramophone; 


—_—wew rere. owe we NOLO tO, fh 


modifications in the Third Article of the said agreement; 


Now, therefore, in consideration of One Dollar by each of 
the said parties to the other interchangeably paid, the receipt 
of which hereby each acknowledges, and for other valuable 
and mutual considerations, /¢7s hereby mutually covenanted and 
agreed by and between the said parties that the said Third 
Article of the said agreement shall, and the same is hereby 
amended so as to read as follows, viz.: 


c) 


| Anp Wuerras, The parties hereto have \ereed to certain 
a 
y 
| 


“ Third.—Second party agrees to pay to party of the 
first part, upon the signing of this contract, the sum of 
$1,500, and within sixty days from the date of this con- 
: tract, (September 2, 1895) the further sum of $3,500, and 
| ° within three months from the said date the further sum 

of $5,000, and within six months from the said date, the 
still further sum of $5,000 (failing in which this contract 
*1O 
shall be null and void, and no damages shall be ggcover- 
able by or from either party), which sums shall be an ad- 
vance payment upon the royaltics payable during the 
first year of the continuance of this contract. Said sec- | 
ond party further agrees that the royalties to be paid to | 
said first party during the second year, shall not be less 
than $35,000, and that the aggregate of royalties to be 
| paid to said first party, during the first three years of this 
; £ agreement, shall amount to at least $75,000, which amount 
may be made up by said second party within said three 
years—/provided, nevertheless, That, if the said second 
party, or his assigns, shall, by energy, business ability and 
sufficient working capital, show that he or they are doing 


© 





we their best to make a success of the gramophone business, 
~ and if then, for causes which cannot be foreseen, the roy- 
alties payable and due at the rate fixed in the Second 


Article of this agreement to the party of the first part 
during the second year, amount to at least $20,000, but not 
to $35,000, then the three years hereinbefore mentioned 
inthis Article, within which the amount of royalties to be 


~- 
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pail, shail amount to S7 5,000, shall be extention by the Agreem 
addition of another year, to make four years in which to 
Diake ip thes mount of royalties to be paid to the sum of This: AGKEDNENT. 
$79,000; but, HW the royalties payable under the said | 189°. by and between 
Second Article during the Second year, do amount to sh Ae Bick cath 
4 $35,000, then the said extension shall not be given. After ry : me rt sor 
' said three years, or the additional fourth year, if such an ine ak Sinks | Oa 
extension is made, it is agreed by the said second party THaTt WHEREAS, a c 
that he or his assigns will diligently and in a business- and between the Unite: 
like manner prosecute the gramophone business in the ton, D. C., party of thi 
interest of the gramophone invention, and in doing so, he York City, N. Y., pa 
: and they shall be absolved from any fixed minimum : manufacture, sale and 
s amount of royalties to be paid annually.” ' phone goods; 
is: And it is further mutually covenanted and agreed That the | Ann WHEREAS, said 
said party of the first part shall exccute all such further in- , ) the sole owner of all p: 
ot struments in writing aS counsel may advise or require, for Ano Wiersee: ‘The 
completely vesting in the said party of the second part, his | ae Nak 
. 4 executors, administrators or assigns, all the rights described ! hecessary to'the perce 
FL dee Wieomattl aceroenient een o chines and applications 
peer Ss ; fully place the same o 
Jn Witness Whercof, The party of the first part has caused . * | agreed : 
ak this avreement to be siened in its name by its president and ‘rst—That if ay 
“E sealed with. its corporate seal attested by its a ae and le ses cbuee pes’ 
. : ‘ 7 val organization or ri 
i] the party of the sccond part has hereunto sect his hand and phone Company, affec 
| seal, the day and year first above written. ei : patents, or any defects j 
i Tur Untrep Srares GramMornonr CoMPAny, to the gramophone, he 
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: Received for record October 21st, 1895, and recorded in ° 
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Agreement of Sept. 2, 1895. 


Tuts AGrreEmMEeNtT, Made this second day of September, 
1895, by and between Lyuile Lerhiner, of Washington, D. C. 
party of the first part, and W. C. Jones of New York City, 
N. Y., party of the second part, Witnessdth : 


TuHat WHEREAS, a contract of even date has been made by 
and between the United States Gramophone Co., of Washing- 
ton, D. C., party of the first part, and W. C. Jones, of New 
York City, N. Y., party of the second part, relating to the 

manufacture, sale and leasing of Gramophones and gramo- 
phone goods; 


And WHEREAS, said Emile Berliner is the patentee and was 
the sole owner of all patents pertaining to said inventions ; 


Anp Wuereas, The services of said Emile Berliner are 
necessary to the perfecting of certain other gramophone ma- 
chines and applications of the gramophone devices, to success- 
fully place the same on the market; ¢herefore tt is mutually 
agree us 


divst.——That if any defect should be found to exist in the 
legal organization or rights of the said United States Gramo- 
phone Company, affecting in any way its ownership of said 
patents, or any defects in the transfer of any patent® pertaining 
to the gramophone, heretobefore owned by said Berliner, such 
defects shall in no way affect the rights, franchises or privi- 
leges transferred and intended to be transferred to said W. C. 
Jones and specified in the contract hereinbefore referred to ; 


Second.—It is herein agreed by the party of the first part that 
he will execute, upon the demand of party of the second part, 
at his own expense, any other legal document which may be 
necessary to perfect in said W. C. Jones the rights and fran- 
chises conveyed and intended to be conveyed to them by said 
contract with the United States Gramophone Company ; 


Third —The said Emile Berliner, party of the first part fur- 
ther agrees to allow his name to be placed on all gramophone 
goods manufactured by or for party of the second part, their 
successors or assigns, and on no other gramophone goods; to 
give his best efforts to the perfecting of all present devices to 
which his patents are now applied; also to use his scientific 
knowledge and inventive skill in applying said patents to new 
devices ; 
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TET 


Fourth—lt is hereby agreed that the manufacture of all 
matrices shall be carried on at Washington and under the 
supervision of suid Berliner, during the first three years of the 
continuance of this contract, unless, with his consent, orin 
case of his refusal, death or disability, other arrangements shall 
be made. And said second party, its successors or assigns, 
aprees to pay to said Berliner a salary of five thousand dollars 
a year in monthly payments, and also all expenses for labora- 
tory or other experiments which may be undertaken by said 
Berliner with the concurrence or by the wish of said second 
party, and also all necessary traveling expenses for these pur- 
poses; 


Fifth —t is agreed that any assignment by party of the 
second part, of its entire right of manufacture, lease and sale 
of cramophones and gramophone goods in the United States 
shall develve upon the assignees, all the obligations assumed 
herein by party of the second part; and the obligations of said 
parties of the second part shall then cease. 


In Witness Whereef, We have set our hands and affixed our 
seals. 

E. BERLINER, [seat] 

WM. C. JONES, [sear] 


Received for record, October 21st, 1895, and recorded in 
Liber S-52, page 214, of Transfers of Patents. 


In Testimony Whereof, 1 have caused the seal of the Patent 
Office to be hereunto affixed. 
JOIUN S. SEYMOUR, 


Niguateaiaas | Conmunisstoner of Patents. 
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Tuts AGREEMENT, 
one thousand eight | 
the Berliner Graimop/. 
of Virginia (hereinaft 
part, and /rank Seam 
the “ Licensee’), party 


Wuereas, The Lic 
States of America, 1 
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Now, THEREFORE, | 
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Agreement of Oct. 10, 1896. 


Tus AGREEMENT, Made the Tenth day of October, A. D. 
one thousand eight hundred an& ninety-six (1896), between 
the Leriiner Gramophone Company, a corporation of the State 
of Virginia (hereinafter called ‘“ Lzcenser"'), party of the first 
part, and /raxk Seaman, of New York City (hercinafter called 
the “ Licensee’’), party of the second part, H/4tnesseth That: 


Wuereas, The Licensor exclusively controls, in the United 
States of America, the inventions of Emile Berliner, Iésq., 
made and to be made, relating to the Gramophone and the 
Letters Patent of the United States issued and to be issued 
therefor (including the following patents, viz.: No. 372,786, 
dated 8 November, 1887, for a Gramophone; No. 382,790, 
dated 15 May, 1888, for a Process of Producing Records of 
Sound; No. §34,543, dated 19 Vebruary, 1895, for a Gramo- 
plione; and No, 548,623, dated 29 October, 1895, for an lin- 
provement in Sound Kecords and Methods of Making Same); 
and the Licensee desires to buy, sell and deal in gramophones 
and gramophone goods (except recording apparatus) as here- 
inafter set forth ; 


| ee, 
Now, THEREFORE, IN CONSIDERATION as Well of the sum of 


One Dollar paid by the Licensee to the Licensor, the receipt 


of which is hereby acknowledged, as of the sums of money 
hereafter to be paid as hereinafter described, and of the cove-£ 
nants on the part of the Licensee hereinafter contained, and 
subject to the terms of all the covenants hercinafter contained, 
the Licensor hereby grants to the Licensee the exclusive li- 
cense to buy, sell and deal in, throughout the United States 
of America (except in the District of Columbia), gramophones 
and gramophone goods embodying the said inventions, and 
all improvements therein that may come into the Licensor's 
control (except recording apparatus), for a period of filtcen 
years from the date of this agreement; 


AND, FOR THE CONSIDERATIONS aroresaAID, The Licensor 
covenants to and with the Licensee that: 


1. As long as, during the period aforesaid, the Licensee 
punctually performs his covenants hereinafter contained, the 
Licensor shall sell exclusively to the Licensee the gramo- 
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phones and gramophone goods aforesaid, in the territory 
herelabelyre allotted to the Licensec, at the prices and on the 
terms hereinaiter stated ; and shall not sell or deliver any of 
the framophones and gramophone goods aforesaid in the ter- 
ritory sthoresaied to any other person or corporation, cxcepe lo 
officers, directors and stockholders of the Licensor—and 1 
that case only in reasonable quantities, for their own use and 
to be given away by them, but not to be sold for profit ; 


2. The gramophones and gramophone goods so to be sold 
by the Licensor to the Licensee shall conform to samples 
heretofore submitted by the Licensor and approved by the 
Licensee and such other samples as the Licensee may here- 
after approve, or may himself make and give to the Licensor, 
with working drawings, patterns, cost-sheets and all other in- 
formation, necessary for the manufacture of gramophones and 
gramophone goods, according to the said samples—/reveded, 
That the Licensee shall make no sample discs or records ; 


3. As long as, during the period aforesaid, the Licensee 
punctually performs his covenants hercinalter contained, the 
Licensor shall fill, with reasonable promptness aud despatch, 
all orders of the Licensee for gramophones and gramophone 
goods by delivering, f. o. b, cars or other means of transporta- 
tion, designated by the Licensee, at the place of manufacture, 
gramophones and gramophone goods, as ordered, in good 
working and marketable condition according to samples— 
Provided, Vhat the Licensor shall be allowed sufficient time to 
manufacture the said gramophones and gramophone goods, 
after the receipt of orders, and that, if, for any unavoidable 
cause, such as fire, flood, strikes of workmen, litigation or 
failure of facilities for transportation, delay occurs in filling 
the said orders, the delay shall not be deemed a breach of 
covenant, but the Licensee shall receive on the time limits of 
his minimum guaranty of purchases, as hereinafter set forth, 
an extension for a period equal to the period of the said de- 
lay—And provided further That, as long as, by reason of any 


litigation growing out of a contract heretofore made between — 


the said Berliner Gramophone Company and Messrs. Tate and 
Jones, the Licensor is actually prevented from selling, to the 
Licensee and the Licensee is actually prevented from deal- 
ing in, gramophones and gramophone goods, within the New 
Kngland States, there shall be a reduction of 12 per cent. in 
the Licensce’s minimum guaranty of advertising, and in the 
Licensee's minimum guaranty of purchases, as hereinafter set 
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forth; and the Licensor shall be permitted to sell under the 
contract with Tate and Jones.—Aad provided further That the 
Licensor shall be permitted to sell gramophones and gramo- 
phone goods, uncdera contract heretofore made between the said 
Berliner Gramophone Company and Edward J. Nellis, as lone 
as the said contract shall be in force, but the said Licensee 
shall cause the said contract to be cattcelled without unneces- 
sary delay ; 


4. If the Licensor makes default and fails to fill, with 
reasonable promptness and despatch, as hereinbefore cove- 
nanted, any of the orders of the Licensee, the Licensee may, 
after notification in writing of his intention to the Licensor, 
supply, in the manner and on the terms hereinafter stated in 
Section & of this agreement, the gramophones, gramophone 
goods and parts for the repair thereof, necessary to fill the 
orders so defaulted by the Licensor ; 


5. The Licensor shall, for the prices and on the terms 
hereinafter stated, furnish to the Licensee parts for the repair 
of gramophones and gramophone goods, in so far as the Li- 
censor can furnish the said parts without interfering with its 
filling the regular orders of the Licensee for gramophones and 
gramophone goods—Previded, That, ifrequired by the Licensor, 
the parts to be replaced by the parts thus furnished, shall be 
surrendered to the Licensor, or their loss shall be satisfactorily 
accounted for; Oa 


6. The Licensor shall defend at its own cost and expense, 
whenever requested by the Licensee, all actions and suits in- 
volving the validity of any of the patents hereinbefore men- 
tioned, or of any other patents which may be issued for im- 
provements in the said inventions, and may become subject to 
this agreement ; 


7. The Licensor shall forward immediately to the Licensee 
all mail of whatever kind or nature which has to do with the 
selling of goods, within the territory aforesaid during the life 
of this agreement—except in so far as the said mail should, 
under contracts with the United States Gramophone Company, 
be forwarded to that Company ; 


8. The Licensee shall have the privilege of supplying by 
contract to the Licensor gramophones and gramophone goods 
and parts for the repair thereof to fill the orders of the Li- 
censee—frovided That the said gramophones, gramophone 
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goods and parts tor the repair thereof shall be equal in quality 
to those supphed by the Licensor—Amd provided alse That 
the Licensee shall furnish the said gramophones, gramophone 
goods aad parts for the repair thereof, at, at least, 5 per cent. 
less than the cost at which the Licensor can manniacture them 
or procure them elsewhere, and that any loss or delay result- 
ing from their not proving satisfactory or not being delivered 
on time, shali be «leemed to be the fault of the Licensee. But 
the manufacture of gramophones, gramophone goods and 
parts for the repair thereof, if undertaken by the Licensee, 
sa 

shall be subject to the restrictions of all contracts with the 
United’ States Gramophone Company and Emile Berliner, and 
under no circumstances shall the Licensee manufacture discs 
or records ; 


g. The Licensee may cause to be incorporated and organ- 
ized, under the laws of the State of New York or of any other 
State, a corporation or corporations with such powers and 
caputal as the Licensor may in writing approve, and after such 
approval the Licensee may assign to the said corporation or 
corporations all the rights hereby granted by the Licensor, 
Provided ‘Yhat the said corporation or corporations shall 
assume and undertake the performance of the covenants to be 
performed by the Licensee hereunder—whereupon all liabili 
on the part of the Licensee for the future performance of th 
said covenants shall cease, but the Licensee shall not be re- 
licved from his liability for previous breaches of the said 
covenants ; 


AND, IN CONSIDERATION of the license and covenants by the 
Licensor hereinbefore contained, the Licensee docs hereby 
covenant to and with the Licensor as follows, viz.: 


10. For all gramophones, gramophone goods and parts for 
the repair thereof ordered by the Licensee, the Licensee shall, 
within ten days after their delivery, fo. b. cars or other means 
of transportation, designated by the Licensee, at the place of 
their manufacture, pay in full without discount, and shall in 
any event tale and pay for all goods ordered; and if at any 
time, or from time to time, the Licensor shall in writing request 
payment on delivery, the Licensee shall pay the Licensor ac- 
cording to the Licensor's request; 


11, As a minimum guarantee of purchases, the Licensee 
shall order and purchase from the Licensor, according to 
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samples already approved by the Licensee and such as may 
hereafter be established as hereinbefore covenanted, and at 
prices to be fixed as hereinafter mutually covenanted, gramo- 
phones and gramophone goods amounting at manufacturing 
cost to the aggregate amounts following (which amounts in 
every instance are understood to mean not the prices but 
merely the manutacturing cést of the said gramophones and 
gramophone goods, exclusive of the 40 per cent. margin 
hereinafter mentioned and all royalty), viz.: during the month 
of September, 1896, $1,333.34; during the month of October, 
1896, $2,066.67; during the month of November, 1896, §5,- 
333-34; during the month of December, 1896, $8,000; during 
the month of January, 1897, $2,766.67 ; during each and every 
calendar month in the year 1897 after the month of January, 
$6,606.67; during the month of January, 1898, $6,666.67, and 
thereafter, until the expiration of the period of fifteen years 
first hereinbefore mentioned, during cach and every calendar 
month, §10,0c00—Previded That any excess of purchases in 
any one month over and above the minimum guaranty fixed 
in this section for that month shall be applicd thereafter, at 
the option of the Licensee, toward the fulfillment of the mini- 
mum guaranty for any subsequent month during the year then 
current, dating the year from the first day of Fcbruary last 
precedent—Aud provided further That parts ordered by 
the Licensee for the repair of gramophones and gramophone 
goods and on which the Licensor iggnot required to pay 
royalty shall not be counted toward the fulfillment of the 
Licensee's minimum guaranty ; 


12, The Licensee shall use his best efforts to promotethe 
gramophone business in the United States and shall advertise 
gramophones and gramophone goods prominently and freely 
as “Berliner” gramophones and “ Berliner” gramophone 
goods; and shall expend immediately, and, in any event, not 
later than 15th March, 1897, for that purpose, the sum of at 
least $10,000 at lowest current publishers’ prices to advertisers. 


13. The Licensee shall not manufacture, buy, sell or use 
gramophones or gramophone goods, or any parts thereof, or 
other talking machine or parts thereof except such as he buys 
from the Licensor; 


14. The Licensee shall see that all gramophones and gramo- 


phone goods sold by him bear serial numbers, when the Li- 
censor affixes serial numbers; and shall keep a record of all 
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ef ramophones and gramophone goods sold by him, showing 
distinethy such serial number and the purchaser of every ar- 
ticle sold; and shalt at all times exlubit the said record to the 
Licenser when requested; 


15. The Licensee, hereby admitting and conceding theva- 
lidity of the Letters Patent hereinbefore mentioned, shall not 
dispute or contest them, and shall not make use of any other 
name than that of mile Berliner, in connection with gramo- 
phones and gramophone goods; and shall not detach or de- 
face any patent marks or other marks or labels placed by the 
Licensor sen its gramophones, gramophone goods and pub- 
lications, and shall not add to them, other marks or labels, 
Without the consent in writing of the Licensor ; 


16. For the breach of any covenant, herein contained, on the 
part of the Licensee, the Licensor may, at its option, give no- 
tice In writing to the Lice nsee, pointing out the cause of com- 
plaint; and if, within thirty day s after the delivery of the said 
notice to the Lic ensee, the Licensee shall not remove the cause 
of complaint, and tally perform the covenant so broken, then 
the Licensor may, by second notice in writing to the Licensee, 
revoke the license hereby civen, withdraw from all its cove- 
nants, and annul all the Licensee's rights hereunder; and in 
that case all lability of the Licensee, on his covenants in this 
agreement shall cease, except that he shall remain bound to 
take and pay for, in accordance with the terms hereof, all 
gramophones, gramophone goods and parts for the repair of 
gramophones for which he has at the time actually given or- 
ders. If the breach of covenant consists in the failure to pay 
money, the first notice may, after ten days have expired, at the 
option of the Licensor, work the revocation, withdrawal and 


annulment hereinbefore described, without any further days of 


grace or second notice. The remedy given in this section is 
exclusive so far as the obligation of the Licensce, to purchase 
goods to any particular amount is concerned, and the agree- 
ment to make such purchases shall be enforced only in accord- 
ance therewith and not by any other remedy, legal or equita- 
able; as to all other obligations of the Licensee the remedy 
given in this Section is mercly cumulative, and shall not de- 
prive the Licensor of any of its other legal or equitable rem- 
edics ; 
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17. The price which the Licensor shall receive from the 
Licensee for gramophones and gramophone goods shall be 
the sum of the following three items, viz.: first, the actual 
manufacturing cost; second, a margin of 40 per cent. of the 
suid manufacturing cost; and third, the royalty which the 
Licensor is required to pay tothe United States Gramophone 
Company to the amount of 10 peg cent. of the retail price of 
the said gramophones and gramophone goods ; 


18. The term “ manufacturing cost” as used in this agree- 
ment shall be held to include the cost of labor, materials and 
supplies consumed in making the said gramophones, and 
gramophone goods, and parts for the repair thereof, and in 


their packing ready for shipment, and in their delivery f. o. b. 


cars or other means of transportation, designated by the Li- 
censee at the place of their manufacture, the rents of manu- 
facturing plants leased, and 6 per cent. intcrest on the cost of 
manufacturing plants owned, (provided such plants leased and 
owned shall not exceed the reasonable facilities for filling the 
Licensee's orders), insurance and taxes on such plants, and on 
materials and supplies used in connection therewith, and on 


4 
goods in course of manufacture or completed, and all other 
items which relate exclusively to the process of manufactur- 
ig or are usually or properly charged to manufacturing ac- 
count; but shall not include the salaries ofofficers nor the 
expense of maintaining the organization of the Licensor, 
or its office, or its correspondence, or of keeping its accounts, 
or of conducting its litigation, nor any damages .for personal 
injuries to employes, nor any charges which are-‘usually or 
properly classified in office account, or selling account—Pre- 
vided ‘That the laboratory expenses shall not be charged in 
the manufacturing cost of records, although the cost of the 
matrix, and the cost of talent, shall be included in the manu- 
facturing cost of records, whether the records prove satisfac- 
tory to the Licensee or not; 


19. If any arrangements are made between the United 
States Gramophone Company and the Licensor whereby the 
10 per cent. royalty hereinbefore mentioned, is in any way de- 
creased, the Licensor shall give the full benefit of this decrease 
in royalty to the Licensce; 


20. Quarterly (on or about 1 January, 1 April, 1 July and 
1 October in each year), the Licensor and Licensee shall 
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32 
meet to estimate as nearly as possible the manufacturing cost 
of all styles ef oramophones and gramophone goods, which 
the Licensor may be supplying, to the Licensee at that time, 
or the Licensor or ihe Licensee may desire to place upon the 
market. ‘The cost, so estimated, shall be the basis for billing 
goods during the ensuing quarter, and at the end of me 
quarter, the Licensor shall correct the estimate according to 
actual experience, and any difference between the estimated 
cost shall be adjusted between the Licensor and the Licensee 
by the payment of the difference in cash; 


21. At these quarterly meetings, the retail prices for the en- 
suiny quarter shall be fixed and remain fixed until changed at 
a subsequent quarterly meeting, and shall form the basis for 
estimating the royalty hercinbefore mentioned. At these 
quarterly meetings the Licensee shall propose the retail prices 
to be fixed by the meetings, and the prices proposed by them 
shall be adopted and fixed—/vevded That they shall not be 
less than the prices which the Licensee pays the Licensor, nor 
less than the wholesale or jobbers’ prices which the Licensee 
recetves—Alaad provided furtier “Viat, in no event, shall the 
royalty hereinbefore mentioned be less than filly ecats on any 
one gramophone—slad provided fatally Viat the retail prices 
so to be fixed shall be the prices at which the Licensee shall, 
in good faith and at all times, while the said retail prices are in 
force, sell gramoplhones and gramophone goods to purchasers 
at retail, and ifthe Licensee shall refuse to fix a retail price at 
the time of his order, then the retail price on the basis of 
which royalty is to be computed as hereinbefore covenanted 
shall be 214" times the price which the Licensor receives from 
the Licensee, for the said gramophones and gramophone 
eoods—this royalty shall be subject to correction, should the 
Licensee at any time fix a higher price for the said gramo- 
phones and gramophone goods. Should the Licensee decide 
at any time to merely rent or lease any of the gramophones 
or gramophone goods, a special arrangement as to royalty 
shall be made with the Licensor. 


22. The Licensor and the Licensee shall at all times exhibit 
their books of account to each other, when requested, in or- 
der to determine any questions in dispute under this agree- 
ment; 


23. This agreement shall remain in full force and effect for 
a period of fifteen years from its date; and if, at the expiration 
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rE } \ 
it of that period, the Licensee desires a renewal hereof under . 
h any patents then existing and subject hereto, the Licensor 3 
°; shall grant such renewal to the Licensee, upon as favorable 
© terms as it shall be willing to accord to any other individual 
B or Corporation ; t . 
. Se. Se ert 
o 24. All the agreements now existing between the Licensor ‘ ve 
d andthe Licensee are, by the execution of this agreement, made be a 
€ null and void, and all liability thereunder is hereby waived, G ne 
- except that any credit for money paid, which is now standing q : : 
as due to the Licensee, may be hereafter applied in payment fees . 
1 for gramophones and gramophone goods under this contract ; ted Eyal tae aime iTS 
erties 4 
af 25. No alteration in, or waiver of the terms of this agree- MRE Me e 
ie ment, shall be valid unless reduced to writing, and signed and for iaiigs deere Sere 
: sealed by the Licensor and the Licensee; Fgh STA. 
a jae 
iF 26. This agreement shall be so construed, as not to require tas 
4 the Licensor or the Licensee, to violate any contracts with the SEs ee He Stee ae 
iS United States Gramophone Company, or Emile Berliner, to eis ey A 
‘i which the patents hereinbefore mentioned, or the Licensor hiss Hege hel- 
x may be subjcet—especially the agreements between the United | ee 
. States Gramophone Company and W. C. Jones, dated 2 Sep- er aD 3 
wr tember, 1895, and 4 October, 1895, and the agreement between foot beta ate age 4 
os Emile Berliner and W. C. Jones, dated 2 September, 1895, Ne mae Cl «| 
\s copies of which are hereto attached; | x, AY = 
it ct ae 
7 27. Jf any dispute shall arise, between the Licensor and the (rte ai" fy 
| Licensee, regarding the interpretation of this agrcement, cach Pan SONS 
m party shall appoint a disinterested arbitrator, and in writing ¢ P 
we notify the other of the appointment, and the two arbitrators b: 4 
= thus appointed shall choose a third, and the three so appointed pigiies = 
€ and chosen, shall decide the dispute; and an award signed by = : 
ig any two of the said three arbitrators shall be final, conclusive Bis ce 
ii aud binding upon both parties. And if either party, upon re- | 3" 
‘Y ceiving from the other written notice to appoint an arbitrator as ie. 
here aforesaid, shall neglect for a period of sixty days to make , 
~ such an appointment, and to notify the other party as aforesaid, ! 
a the other party, alter appointing his own arbitrator, may ap- pean 
pe point another disinterested person as arbitrator for the party 
* so neglecting to make an appointment, and thereafter the arbi- e 
tration shall proceed in the same manner, and with the same | 
~ effect as if each party had appointed his own arbitrator. ir 
A And, if two arbitrators when appointed cannot agree upon a | 
third, or ii, after three arbitrators have been appointed and 
| 
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chosen, at least twa of them have not agreed upon a decision, 
and siened an award within thirty days after notice in writing 
by vither party to make an award, then the party giving such 
notice may determine the arbitration; and resort may be had 
to legal proceedings; ‘ 


28. The term “ Licensor" as used in this agreement shall 
be held to mean “le said “ Licensor,” its successors and as- 
signs; and the term“ Licensce as used in this agreement 
shall be held to mean “ie saad “ Licensee,” his executors and 
administrators and the corporation to which, with the approval 
of the Licensor, as hereinbefore covenanted, the said Frank 
Seaman may assign the rights hereby granted to the Licensee; 


29. The phrase “ gramophones and gramophone goods” as 
used in this agreement shall be held to include, not only the 
machines and mechanical devices constituting the inventions 
hereinbefore mentioned and all the improvements tn the said 
inventions that may come into the Licenser’s control (except 
recording apparatus), but also all motors (cxcept electric bat- 
terics) that may be adopted for driving the said machines and 
mechanical devices, as well as all other mechanism, appliances 
and aceessuries, that may be adopted as necessary or useful in 
handling, operating or using the machines or mechanical de- 
vices, which constitute the said inventions or improvements—— 
for it is the intention hereof to refer by the phrase aforesaid, 
to the complete sound-reproducing machine, which may em- 
body the said inventions and improvements, and all parts of 
the said machine, notwithstanding the fact that other inven- 
tions may also be embodied therewith in the said machine. 


Tn Witness Whereof, The Licensor has caused this agree- 
ment to be signed in its name by the President and sealed with 
is - 
its corporate seal attested by its Secretary, and the Licensee 
has hereunto set his hand and seal, the day and year first 
above written. 





BextineER GRAMOPHONE COMPANY, 


By 
THOS. S. PARVIN, 
ser ee ag s President, 
Attest: 
Max H. Brernpaum, 
Secretary, 
FRANK SEAMAN. [sega] 
a : *h. 
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CoMMONWEALTIt OF. PENNSYLVANIA, 
Crry anp Country oF PHILADELPHIA, 


} ad, 


Bi re Reaesperrp, That on this Tenth day of October 
A. D. 1896, personally came before me, the undersigned, 
Notary Public within and for the Cay and County aforesaid, 
Thomas S. Parvin, who, being by me duly sworn, did depose 
and say that he is the President of the Berliner Gramophone 
Company, the Licensor in the foregoing instrument; that the 
name of said Conipany ts signed to said instrument by him as 
President of said Company by virtue of the order of the 
Board of Directors; that the seal of the Company attached 
thereto is the proper and genuine seal of said Company, and 
is affixed thereto by order of said Board of Directors; and 
the said Thomas S. Parvin, as President, acknowledacd the 
foregoing instrument to be the act and deed of the Berliner 
Gramophone Company for the uses and purposes therein ex- 


pressed, 
THOS, S. PARVIN, 


Tu Witness hereof, 1 have hereunto set my hand and af- 
fixed my notarial seal of office, this Tenth day of October, 
A. D. 1896. 


Nolorlul 


f Beal. 


Cuas. H. BAnnarp, 
Notary Publi. 
COMMONWEALTH OF PENNSYLVANIA, es 
Crry AND County OF PHILADELPHIA, 


Be rv Rememperep, That on this Tenth day of October, 
A. D. 1896, personally came before me, the undersigned, a 
Notary Public in and forthe City and County aforesaid, M. FH. 
Liernbaum, who, being by me duly sworn, did depose and say 
that he is the Secretary of the Berliner Gramophone Com- 
pany, Licensor in the foregoing instrument, that he affixed the 
seal of said Company thereto, and duly attested the same, by 
order of the Board of Directors thereof. 


MAX H. BIERNBAUM. 


In Witness Whereof, I have set my hand and affixed my 
notarial seal, this Tenth day of October, 1806, 


Cuas, H. BANNARD, 


[Ratan ad Notary Public, 
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, , 
STATE OF New York, Pe 
City axp Country or New York, 
Pley Before me, the undersigned, a Notary Public in and for the _ EXT 


Rie | City and County aforesaid, personally came the above gamed 
| Frank Seaman, who in due form of law acknowledged the 


foregoing instrumeut tobe his act and deed for the purposes RECEIVED, Phil: 


From Frank Sean 


therein specified. ; 
Hitness my hand and notarial seal, this r2th day of October Four. Dollars for's 
1 A, D, 1806. hand Gramophone 
e64 W.M. ANDRUS, . has been receiving 
: [Notertat) Notary Public. are to be deliverec 
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i EXHIBIT A, WITH BILL, 
Ws? Se are —W 
: } . Re PBR ry Ves w 
RecEIveD, Philadelphia, Pennsylvania, 8 October, 1896 Hie ee et id 
From Frank Seaman, of New York, Two Thousand and B Sa ra 
Four Dollars for six hundred and sixty-eight (668) 7-inch Rear ie be, tea eae 
hand Gramophones in the same complete condition as he Srigite ol ed Mange aac P 
has been receiving machines of that style. The machines | Pen ces es ee Ses 3 
are to be delivered to him as he may direct and are a part pein Was es iy : 
of the whole lot of machines and records purchased at SSR, Cth ee ea eth 
$3.00 for each machine and $1.50 for each dozen of rec- bss pia aera he 
ords, which lot is sold to him in connection with the Na- WES Relea 4 
tional Contract about to be executed by the Berliner Gram- = ce Nae ea 
ophone Company with him in the form this day handed ae ae 
to Mr. Owen. Bur iris a conprrron of the sale of the Sane 2 
said lot of Gramophones that, on or before the 13th inst., niin 
the said Frank Seaman shall execute, acknowledge, and Es ee | 
deliver the said contract and comply with the terms stated ae kak ees 
in a letter from Frederick M. Leonard to Thomas S. F Soh 4 
Parvin, President of the Berliner GramopXone Company, LS me 
dated this day, a copy of which ts hereto attached; or, in gue 
default of such execution, ete., and compliance, the sale a 
of the whole lot, except such of the said 668 machines as. Mk: 
have been then delivered f. 0. b. cars in Philadelphia, shall Ne 
be canceled, and he shall pay for such of the said 668 ma- 
chines as have been delivered at the prices and on the oN ; 
terms stated in the contract between the Berliner Gram- | a te ae 


ophone ‘Company and him for the states of New York 
and New Jersey and at present in force. 


BERLINER GRAMOPIIONE COMPANY, 


By THOMAS S. PARVIN, 


President. 
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S Ocroner 1896, 
L.-49-0. 
ISXECUTION OF NATIONAL CONTRACT BETWEEN BERLINER 
GRAMOPHONE COMPANY AND TraNK SEAMANW. 


Thomas S. Parvin, [:sq., President, Berliner Gramophone 
Company, Bullitt Building, Philadelplua, Pa. 





Dear Sre:—aA draft of the contract as finally author- 
ized by your Board and agreed upon with Mr. Seaman 
has to-day been handed to Mr. Owen. I call your at- 
tention to the terms upon which, under the resolutions of 
your Board and your arrangement with Mr. Seaman, the 
contract is to be executed viz. :— 

First-—It will be necessary to comply strictly with the 
terms of the following resolution of your Board, namely; 

“Resolevd, that before the contract is executed ar- 
rangements must be made providing for the manner 
in which this company is to pay back rank Seaman, 
either in goods now ready or in goods to be fur- 
nished the $3,600 (or there abouts) advanced on 


Western Contract; also for the payment to the com- — 


pany in cash of any balance due to this company on 
New York and New Jersey Contract up to the time 
of executing National Contract; and for the advance 
of $6.000. cash in payment or part payment of goods 
now in factory at values to be appraised.” 

Mr. Seaman has agreed to allow the company to pay 
back to him in goods now at the factory or shipped out 
of the factory since the above resolution has passed, the 
sum of $3.600. (or thereabouts) mentioned in the above 
resolution, 

And Mr. Seaman is to pay to you to-day, on account of 
goods now in factory, or shipped out of the factory since 
the above resolution was passed the sum of Two Thou- 
sand and Four Dollars, being part of the $6.000. cash 
mentioned in the above resolution. 
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At or before the execution of the contract, Aly. Seaman 
is tO pay to you in cash the balance of the said $6.000 viz. : 
93,990. 
ee YS: 
Values have been Axed by appraisement for the goods 
mentioned in the above resolution as being in the factory 
as follows: viz. $3. for each hand Gramophone in the same 
complete condition as Mr. Seaman has been receiving ma- 
chines of that style; $1.50 per dozen for records with the 
privilege of having any of them restamped without the 
payment of additional royalty, provided they are re- 
stamped before Mr. Seaman sells them and within a rea- 
sonable time. And the Berliner Gramophone Company 
has agreed to sell, and Mr. Seaman has agreed to pur- 
chase, all the goods at the appraisement. 

It has been peceed between you and Mr, Seaman that, 
when the total amount of the purchase price of the goods 
has been ascertained, the difference between that price and 
the total of the credit and cash payments herembefore 
mentioned, viz., $3.600 (or thereabouts), $2.004 and 
~3.996, shall be adjusted between you. If the difference 
is a balance in your favor, Mr. Seaman is to pay the bal- 
ance with cash or his notes at hig, option, at not longer 
than ninety days. If the difference is a balance in the 
favor of Mr, Seaman, the Berlier Gramophone Company 
is to allow that amount as a credit on account of his;first 
future purchase under the National Contract. 

Any balance in cash that may be due the Berliner Gram- 
ophone Company by Mr. Seaman on his New York and 
New Jersey contract is to be paid in cash by him to the 
Berliner Gramophone Company, when the amount is as- 
certained, notwithstanding the termination of the New 
York and New Jersey contract by the execution of the 
National Contract. 

Second.—lIt will also be necessary to comply strictly 
with the terms of the following resolution adopted by your 
Board, namely: 

“Resolved, that the contract this day satnoriees 
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shall not be executed until Mr. Seaman has approved 
some simples of goods under section 2 of the con- 
tract,’ 

*19 

[t is understood that Mr, Seaman has approved samples 
of spring motor machines as per shipments made Yo him 
during September. 

Third.—Pefore executing the proposed contract, Mr. 
Seaman should in writing approve the terms set forth in 
the above letter, and confirm his promise to perform the 
obligations thereby imposed upon him. 

Very truly yours, 


FREDERICK M. LEONARD, 


Nrw YORK 1896. 

I have read the above Ictter and approve the terms 
therein stated and promise to perform the obligation 
thereto imposed upon me. 

‘3900 —————— $$ 

Received, New York, October 12th, 1896, from Frank 
Seaman of New York, three thousand nine hundred 
ninety-six dollars ($3.996) being the balance of six thou- 
sand dollars (S6.000) to be paid on the execution of a con- 
tract between Mr. Frank Seaman and the Berliner Gram- 
ophone Campany, dated October 1oth, 1896. This sum 
of six thousand dollars ($6.000.00) of which this payment 
of three thousand nine hundred and ninety-six dollars 
($3,996) is a part, is received on account of goods to be 
delivered to the said Frank Seaman according to the let- 
ter of Frederick M. Leonard dated Oct. 8th 1896, to 
Thomas S. Parvin, President of the Berliner Gramophone 
Company; the provision of which letter have been ac- 


cepted and approved by him this day. 





BERLINER GRAMOPHONE ‘COMPANY, 
By THOMAS S. PARVIN, 


President, 
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: #2] 
oe | Tits AGREEMENT, Made tlus second day of September, 
1895, by and between the Uiited Slates Gramophone Coi- 
| | pany, a corporation organized under the laws of the State i 
amples ’ ot West Virginia, with its principal office in Washington, 
ee hint D. C., and hereinaiter referred to as the party of the rst ee 
| part, and HY. C. Jones, et New York City, N. Y., and 4 
a. ite: hereinafter referred to as the party-of the second part, OR 
‘eh int Witnesseth: . 7 | | i 
Ras the Tuat Wuereas, The said party of the first part is the i j 
; sole and lawful owner of all rights accrued under letters Rao? | 
patent issued to Emile Berliner for his invention known es 
as the Gramophone and has acquired the sole right to 4 
D, control, convey and dispose of all rights to all inventions ca. 
| of the said Emile Berliner which have been or which shal] fs a 
1896. hereafter be made, having relation to the recording and het a 
2 terms | reproduction of sound, it is agreed as follows: . i Ae 
ligation ! First-—That in consideration of one dollar in hand paid ls thi 
| by the party ot the second part to the party of the first ie oe 
3 part, the receipt of which is hereby acknowledged by the | ea er se 
—~Frank party of the first part, and in further consideration of the ps7 8 eh) Baas 
wundred obligations herein entered into, the said party of the first [basset tones a 
‘x thou- part does assign, transfer and set over to the party of Bite Me eS Be 
fa con- the second part the sole and excltisive right to manufact- eee ie 
r Graim- ure, sell, lease and deal in said inventions, made or to be | sa ea “ 
an made by said Berliner, in the United States, fe eas * 
vayment Second.—The party of the second part agrees Lo pay to | Nt 
dollars the party of the first part, on all gramophones, sound rec- it Bye q 
ds to be ords and other accessories of the gramophone, sold under Fay “4 
the let- the rights conveyed by this contract, a royalty of ten per a oe tones 
1896, to é cent. of the retail price to be fixed by said second party, hi Hg 
nophone provided that the royalty on completed gramophones shall| eos 
yeen ac- f not be less than fifty cents apiece, Should said second é | 
o | party decide at any time to rent or lease any of its gram- eae 
ophones, a special agreement for royalties shall be | Rin 
OMPANY, Len ON Re a (Secu 
‘IN, , : mutually agreed upon by the two parties. ae 
President, | Third.—Second party agrees to pay to party of the first ey 
: part, upon the signing of this contract, the sum of fifteen | | 
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hundred dollars, and within sixty days from the date of 
this contract: the further sum of thirteen thousand five 
hundred dellars (fatline in which this contract shall be 
nil and veid and no damages shall be recoverable by or 
from either party), which sums shall be an advance pay- 
Ment upon the reyallies payable during the fitst year of 
the continuance of this contract. Said second party fur- 
ther agrees that the royalties to be paid to said first party 
during the second year shall not be less than thirty-five 
thousand dollars, and that the aggregate of the royalties 
to be paid to said first party during the first three years 
of this agreement shall amount to at least seventy-five 


thousand dollars, which amount may be made up by said . 


second party within said three years. After said three 
years it is agreed by said second party that it will diligently 
and in a business-like manner prosecute the gramophone 
business in the interest of the gramophone invention, and 
in doing so it shall be absolved from any fixed minimum 
amount of royalties to be paid annually. 

Fourth —-Said second party may form a company within 
ninety days from the date of this contract, said company to 
take the place of said second party, and to assume, cargy 
out and be responsible for all obligations herein entered 
into by said party of the second part. 

Fifth—It is mutually agreed by parties of the first 
and second parts that all rights and franchises conveyed 
and intended to be conveved from party of the first part 
to party of the second part, shall, by the assignment of 
party of the second part accrue to the said Company to be 
formed as hereinbefore provided, and that the obligations 
of the said W. C. Jones shall then cease. 

#22 

Sivxth—Party of the first part agrees that at the time 
of the transfer of rights and franchises by said second 
party to their successors or assigns, said first party will 
enter into any further writing which may be necessary 
to perfect said transfer. 

Seventh—Party of the first part agrees to defend said 
second party in the enjoyment of all rights or franchises 
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conveyed and intended to be conveyed by this contract, 
and to prosecute any infringement of such rights; pro- 
vided that said second party shall bear one-half the cost 
of any lineation to which it may be a party after three 
years from the date of this contract. Said first party 
further agrees to deposit, withif ninety days from the date 
of this contract, with a trust company in the City of New 
York or Philadelphia, ten thousand shares of its own, 
the United States Gramophone Company's, common 
stock, to be made out in the name of said trust company, 
which stock, or any part thereof, may be sold at any time 
for five dollars a share, or more, at the request of either 
of the two parties to this contract, the proceeds to be a 
guarantee fund in the hands of said trust company for the 
benefit of said second party against pecuniary loss en- 
tailed by any injunction or decree for infringement invoalv- 
ing the patents under this agreement, At any time after 
such an injunction or decree, said stock, if still held in 
trust, may be suld at any price obtainable, provided both 
parties shall have been notified ten days before the day of 
sale, and the proceeds shall go towards covering such loss 
of said second parties. This stock, held in trust, shall not 
be entitled to any dividends until sold by said trust com- 
pany, and at the end of ten years from the date of this 
agreement any of said stock still in the hands of said trust 
company, or any cash from the proceeds of said stock, and 
not required to satisfy the 
*24 


claims of said second party, shall be retransferred and re- 


turned to said party of the first part by said trust com- 
pany. ; 


ighth—Party of the second part agrees to make a: 


true and accurate return of its sales or leases of gramo- 
phones and gramophone goods monthly, and that its 
books and those of its successors and assigns shall at all 
times be open for inspection by party of the first part, 
so far as may be necessary to determine the amount of 
royalties due, It is further agreed by said second party 
that they will settle their accounts with said first party 
paying the royalties due on all goods sold during any 
month on or before the end of the month following. 
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Ninith.—lIlt is agreed that the manufacture of discs and 
records shall be retained under the control of party of 
the second part, them successors or assigns; and no ee 
or franchises covering this branch of the work shall | 
granted to any third party, nor shall any gramophone 
recorder be sold, within three years from the date of this 
contract, without the assent of both parties to this con- 
tract. 

Tenth.—Second party, its suecessors or assigns, shall 
provide all apparatus sold under said patents with the 
usual patent stamp, and shall number the machines at the 
factory in running series, to facilitate the discovery of 
infringers by entering these numbers, and to whom sold, 
on their boa's, 

Eleventh—It is herein mutually agreed by and between 
first and second parties that in case of the non-fulfillment 
of the oblivations specified in paragraphs second and third 
of this contract and assumed by party of the second part, 
party of the first part may give notice in writing of such 
non-fulfillment, and upon the further failure-of party of 
the second part for a period of sixty days from the re- 
ceipt of such notice, party of the first part may declare 
this agreement null and void, whereupon all 
ot a i #25 “1 = : 
ri¢hts given by said first party to said second party shall 
be considered as revoked. And in case of failure by party 
of the first part to comply with any of the terms of this 
contract, party of the second part may give notice in writ- 
ing of such failure, and in case of the further failure to 
comply with the terms of this contract by party of the 
first part for a period of sixty days from the receipt of such 
notice, second party shall be absolved from all obligations 
assumed under this contract, royalties due on goods sold 
excepted. 

Twelfth—Parties of the second part or their successors 
or assigns shall purchase for cash, within three months 
from the date of this agreement, from the United States 
Gramophone Company, all gramophones and gramo- 
phone goods now in stock which are in good and sale- 
able condition, paying therefor manufacturers prices, and 
also, at reasonable prices, all manufacturing machinery 
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owned by said United States Gramophone Company 
which may be available for use in their work: otherwise 
suid first party may sell said gramophone voods to others. 

Lhirteenth—In case of the termination of this contract 
within three years from the date thereof all matrices made 
under this agreement or in tle possession of party of 
the second part, their successors or assigns, shall be 
sold back to party of the first part at a fair cost valuation, 
less wear and tear. 

Fourtecnth.—No forfeiture shall be made by party of the 
second part for non-fulfillment of any provision of this 
contract, due to any injunction for infringement, and no 
royalties shall be claimed by party of the first part so 
long as the sale of gramophones and sound records may 
be suspended by reason of any injunction against party 
of the second part, their successors or assigns, for in- 


fringement of the patents under this agreement, and in’ 


25 b 

ease the rights and franchises conveyed, or intended to 
be conveyed by this contract to party of the second part 
be declared invalid, all advance royalties in excess of ten 
per cent. of the price received for the goods actually sold 
and paid for, shall be recoverable fromgparty of the first 
part. 

In Testimony Whereof, We have set our hands and 
affixed our seals. 


Tur Unirep Starrs Gramoruone COMPANY, 


By 
EK. BERLINER, 
igre WM. C. JONES. [srar] 


Pres. 


Received for record October 21st, 1895, and recorded 
in liber S-52, page 207, of Transfers of Patents. 

In Testimony IWhereof, I have caused the seal of the 
Patent Office to be hereunto affixed. 


JOHN S. SEYMOUR, 


Seal ¢ of Patent Commissioner of Patents. 
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Titts \Grresent, Made this second day of September, 
1895, by and between Lule Berluer, of Washington, 
D. C., party of the first part, and Il’. C. Jones, of New 
York City, N. Y., party of the second part, I/itiesseth: 

Tar \Wilekeas, a contract of even date has been made 
by and between the United States Gramophone Co., of 
Washington, 1D. C., party of the first part, and W. C. 
Jones, of New York ‘City, N. Y., party of the second 
part, relating to the manufacture, sale and leasing of 
Gramophones and gramophone goods; 

Anb Witenes, said mile Berliner is the patentee and 
was the sole owner of all patents pertaining to said in- 
ventions; 

Anp \Wuereas, The services of said Emile Berliner 
are necessary to the perfecting of certain other gramo- 
phone machines and applications of the gramophone de- 
vices, to suceessiully place the same ou the market; there- 
fore, ois nintually agreed: 

First —TVhiat if any defeet should be found to exist in 
the leral organization or righis of the said United States 
Gramophone Company, alfecting in any way its owner- 
ship of said patents, or any defects in the transfer of any 
patents pertaining to the gramophone, heretobefore owned 
by said Berliner, such defects shall in no way affect the 
rights, franchises or privileges transferred and intended 
to be transferred to said \W.C. Jones and specified in the 
contract hereinbefore referred to; 

econd.—It is herein agreed by the party of the first 
part that he will execute, upon the demand of party of 
the second part, at his own expense, any other legal docu- 
ment which may be necesary to perfect in said W. C. 
Jones the rights and franchises conveyed and intended 
to be conveyed to them by said contract with the United 
States Gramophone Company; 
*25 d 

Third.—The said Emile Berliner, party of the first part, 
further agrees to allow his name to be placed on all gramo- 
phone goods manufactured by or for party of the second 
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part, their successors or assigns, and on no other eramo- ' 4 
phone goods; to give his best efforts to the perfecting Saeere ; 
of all present devices to which his patents are now applied; ee ‘ 
also to use his scientiie knowlede@e and inventive skill in | 
applying said patents to new devices; ei 
Fourth.—1t is hereby agreed that the manufacture of all a 
matrices shall be carried on at Washington and under the — 
supervision of said Berliner, during the first three years ae i 
of the continuance of this contract, unless, with his con- % <a at 
sent, or in case of his refusal, death or disability, other fie ED 3 
arrangements shall be made. And said second party, its he eee ie te re 
successors or assigns, agrees to pay to said Berliner a i be aR ORGS Tad 
salary of five thousand dollars a year in monthly pay- be a APES aE ye ys 
ments, and also all expenses for laboratory or other ex- pee BE 5 No Be Saas ; 
periments which may be undertaken by said Berliner with ae ST a ean ee 


- 


the concurrence or by the wish of said second party, and. 
also all necessary traveling’ expenses for these purposes; 

Mifth—-t is agreed that any assigninent by party ol 
the second part, of its entire right of manufacture, lease 
and sile of gramophones and gramophone goods in the 
United States shall devolve upon the assignees all the ob- 
ligations assumed herein by party of the second part; and 
the obligations of said parties of the ecentt part shall then 
cease. 

In Witness Whereof, We have set out hands and affixed F 
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fA Ee eR 2 Se 
3 
Puts AGReeMentT, Made the fourth day of October, 
A. D,, one thousand eight liundred and ninety-five (1895), 
between the United States Gramophone Company, a cor- 


poration organized under the laws of the State of West 


Virginia, with its principal office in Washington, D. C., 
and hereinafter referred to as the party of the first part, 


and I’. C. Jones, of New York City, New York, herein- - 


after referred to as the party of the second part, [Vituess- 


: eth thet: 


\WILEREAS, the parties of the first and second parts have 


entered into an agreement, dated the second day of Sep- 
‘tember, A, D, 1895, by which the party of the first part 


has granted to the party of the second part certain rights 


to all inventions of mile Berliner, Esg., which have been, 


r which shall hereafter be made having: relation to the 


: ities and reproduction of sound, and including the 


z 


inventions deseribed in Letters Patent of the United 
States, numbered, dated and designated as follows (al- 
though not mentioned by number, date or designation in 
the said agreement), viz.: No, 372,786, dated November 
8, 1887, for a gramophone; No. 382,790, dated May 15, 


, 
| 1888, for a process of producing records of sound; and 


No. 534.543, dated February 19, 1895, for a gramophone; 
And Whereas, The parties hereto have agreed to cer- 
tain modifications in the Third Article of the said agree- 
ment; 
Now, therefore, in consideration of One Dollar by each 
of the said parties to the other interchangeably paid, the 


§ receipt of wlich cach hereby acknowledges, and for other 


5 


1 
i] 
é 


valuable and mutual considerations, Jt 1s hereby muttually 
covenanted anit agreed by and between the said parties that 
the said Third Article of the said agreement shall and 
the same is hereby amended so as to read as follows, viz.: 
25 ¢ = 

“’Thir d. —Second ete agrees to pay to party of 

the first part, upon the signing of this contract, the 
sum of $1,500, and within sixty days from the date 

of this contract (September 2, 1895) the further sum 
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of $3,500, and within three months from the said }: 
date, the still further sum of $5,000, and within | 

six months from the sail date, the still further sum 

of $5,000 (failing in which this contract shall be = 

null and void, and no damages shall be recovera- ’ Re 
able by or from either party), which sums. shall it “e i ; A ae! 
be an advance payment upon the royalties payable ipbacmence nah at | 
during the first year of the continuance of this ee PO ees 
contract. Said second party further agrees that the - Kee Pages. 
royalties to be paid to said first party during the { E TRS irae 
second year shall not be less than $35,000, and that the con Soe Wee oa 
agereeate of royalties to be paid to said first party an as So ee eee: 
during the first three years of this agreement shall SAH Poh 


amount to at least $75,000, which amount may be 
made up by said second party within said three 
years—provided, nevertheless, That, if the said second 
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party, or his assigns, shall, by energy, business ability © ah. ray 
and sufficient working capital, show that he or they a Fy ae Oe 
are doing their best to make a success of the gramo- | ne Sate A TOUR Oe a 
phone business, and if then, for causes which cannot (tate) Mu A a Segre 
be foreseen, the royalties payable and due at the rate Mine SS “ae 
fixed in the Second Article of this agreement to the eee CaN oe: 
party of the first part during the secondeyear amount CNP ee oh Oe 
to at least $20,000, but not to $35,000, then the three 2 se Pea eae 
years hereinbefore mentioned in this Article within Vie SOG lp pe Pe 
which the amount of royalties to be paid shallamount | & ; a aes 
to $75,000, shall be extended by the addition of Waren 
another vear, to make four years tn (i. ha pia 

. *25 li ut gi : er - 


to the sum of $75,000; but, if the royalties payable 
under the said Second Article during the Second year 
do amount to $35,000, then the said extension shall 
not be given. After said three years, or the additional 
fourth year, if such an extension is made, it 1s agreed 
by the said second party that he or his assigns will 
diligently and in a business-like manner prosecute 
the gramophone business in the interest of the gram- 


which to make up the amount of royalties to be paid menY alt ND Rees 
ophone invention, and in doing so, he and they shall 
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be absolved from any fixed minimum amount of roy- 
uties to be paid annually.” 
clad tlis firctier mutually covenanted and agreed That 
the said party of the first part shall execute all such 
further instruments in writing as counsel may advise or 
require, for completely vesting in the said party of the 
second part, lus executors, administrators or assigns, all 
the rights deseribed in the said agreement. 
fin Witness Ihereof, The party of the first part has 
caused this agreement to be signed in its name by its 
president and sealed with its corporate seal attested by 
its Secretary, and the party of the second part has here- 
unto set his hand and seal, the day and year first above 


written. 
Tne Unitrep States GRAMOPHONE COMPANY, 


By 
kr. BERLINER, 
ta fal President. 
Attest: 
Josep AUERBACH, 
Secretary. 


WM. C. JONES. [SEAL] & 
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Received for record October 21st, 1895, and recorded 
in Liber-S-52, page 216, of Transfers of Patents. 

In Testimony IVhereof, 1 have caused the seal of the 
Patent Office to be hereunto affixed. 


JOHN S. SEYMOUR, 


Seal of Patent Commissioner of Patents. 
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Deseriprion BY NUMBER: 


o9S7 — 3 
O1ousS — 3 
1S96Z— 5 
3107— = § 
01047 — 3 
0954 — 3 
o100g — 3 
Soro— § 
S94 — § 
o12g8 — § 
orsy— 5 
0479 — § 
6613 — § 
5 

5 


0782 — 
01003 — 
O1l0l4— 5 
3410Y— 15 
aqgiY¥— 15 
A2757— 15 
643 -- 15 
060 —- 15 
o169 — § 
19t — 135 
0226 — 15 
0237 — 15 
0312 — 15 
0320 — 25 
O4f13 — 15 
0563 — 15 
O§71 — 15 
0622 — 15 
O645"— 15 
ob6y — 15 
oby9? — 15 
O7II — 15 
OF 55." 35 
o572 — 15 
0897 — 35 
0922 — I§ 
0934 — 35 
og40 — 15 
0947*— 15 
0977 — 15 
01024 — 15 
©1060 — 15 
01053 — 15 
01050 — I5 
HOST — 15 


O10l2 — 
o1042 — 


o1006 — 


3409ZZ— 


462Y— 
o1o4S — 
0955 — 
o10ol! — 
So21 — 
ors/ = 
0306 — 
0472 — 
0625 — 


o784 — 
O10!g -- 
1882Z-— 
3435 — 
3446Z7— 
05757— 
Ol — 
062 — 
0177 — 
o199 — 
0227 — 
0254 — 
03143 — 
0371 — 
o414?— 
0569 — 
o565 — 
0624 — 
0658 — 
0673 — 
o7oI — 
o717 — 
0826*— 
0893*— 
oSyg — 
0923 — 
0935 — 
0942 — 
0948?— 
og55 — 
01026*— 
O10l7 — 
o1065 — 
01082 — 
o10g) — 


3 
3 
3 
3 
3 
3 
3 
3 
5 
5 
N) 
5 
6 
5 
5 
15 


15 
15 
15 
15 
'§ 
15 
15 
15 
15 
15 
i) 
15 
15 
15 
§5 
15 
15 
i) 
1S 
15 
1S 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 


01043 — 
o1044 — 
0288 — 
01007 — 
3680 — 
oygs — 
o1049 — 
0956 — 
0123 — 
0166 — 
0313 — 
0556 — 
0633 — 


o8104*— 
orolo — 
i940 — 
34392 — 
3447 — 
42657— 
osi -—— 
065 — 
o1sr — 
0200 — 
0229 — 
0310 — 
o315 — 
0350 — 
o4614— 
0572 — 
0587'— 
0643 — 
o661 — 
o691 — 
0707 — 
0719 — 
0532 — 
o$95 — 
ogI2 — 
0924 — 
0936 — 
0945 — 
0963 — 
0993: 
01028 — 
o10164— 
o1074 — 
o10s85 — 


Om Anan aAnwweane & & & 


15 
15 
15 
15 
15 
15 
5 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
1S 
15 
15 
1S 
15 
15 
15 
15 
15 
15 
15 
15 
15 


o1os51 — 
309 — 
01045 — 
0353 — 
01008°— 
36S: — 
0499 — 
o10oso — 
0126 — 
or179 — 
0355 = 
0600 — 
o773)—— 
or1002 — 
o1013 — 
1941 — 
3440Z— 
3643Z— 
ojl — 
054 — 
0136 — 
393: 
02137 — 
0234 — 
o311 — 
0319 — 
0567 — 
os6r — 
0570 — 
0620 — 
0644 — 
0665°— 
0696 — 
07 10?7— 
0728 — 
o869 — 
oSg6 — 
ogi; — 
0925 — 
0937 — 
0946 — 
0969 — 
0995 — 
o1o617— 
ois — 
o1075 — 
o10s6 — 


an Aanaawae aaw wo un w 


15 
1§ 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
TS 
15 
15 
15 
15 
15 
15 
15 
15 
15 








SOME re 
aM US ORY tate 
To HE 
DuLIVERED 
TO! 
Order 
No. 6709. Boston 
April 26, Branch. 
60 Records, 
Order 
No. 6710. Chicago 
April 26. Branch. 
75 Records, 
Order 
No. 6711. 
April 26. Stock. 
1650 
Records. 
Order 
No. 6712. Philadelphia 
April 28. Branch. 
30 Records, 
Order de 
pes Chicago ~ 
, Branch, — 
275 s 
Records, 
Order . 
No. 6714. et 
3050 , “Fe 
Records, 3 
Order ’ oe 
No. 6715, Philadelphia 
May ist, Branch,” 
24 Records, of 
Order ts 
No. 6716. ais 
May 1st. Cincinnati. 
93 Records, 
Order é 
No. 6717, Boston . 
May rst. Branch, 


15 Records, 








53 


DESCRIPTION hY Nusnre: 


he r : 
| 
w 
To ne 
DELIVERED 
TO; 
Order ree 
No. 6709. Roston oy 5 
! April 26, Branch. 5 me 5 
60 Records. : 
Order 
No, 6710, Chicago 
April 26. Branch,  o10164— 25 
Records, 
© 75 Recor 
os 
Order 129Z— 50 
No. 6711. 01156 —200 
April 26, Stock. 0195 —L00 
1650 o$93°—r100 
; Records. 303, —I00 
Order 
No. 6712, Philadelphia IS eek 
April 28. Branch. 3 
30 Records, 
Order 
a No. 6713. Chicago O1160 — 25 
~ April 28. 3 O1162 — 25 
Branch, 
275 O1158 — 25 
Records, 
Order O3II — 50 
No. 6714. 0654?—100 
April 23. Stock, o1161°*—200 
4050 o116r —200 
Records, o1167 —200 
Order 
No. 6715. Philadelphia or137 — 4 
May 1st. Branch. o1134— 3 
a4 Records, 

Order olago — 3 
= No. 6716. ee! OGL = |S 
~~ May ist, Cincinnati. ts. 

93 Records, 0658 — 10 

Order 

No. 6717. Boston a 
May 1st. Branch, 7S? — 5 
15 Records, 
hi aaa aires ee ee a3 
if 
By | z 
~ 
ee 
wr ie gl i” 
12 


oyI2 — 
OOl3 ~~ 5 
ogga — 10 


‘ 


O1156 — 25 


27 
0836 —100 
o489 —100 

oO11§9 —200 
o5574—I100 
o11167—200 


O1l34— 9 


O1165 — 25 
O1I§7 — 25 
OLl6l — 25 


12027— 50 
0655 —I0o0 
o116a —200 
O1165 —20u 
01166 —200 


o1138 — 4 
Ormig5;“- 3 


O1134 — 20 

g93U— 5§ 
OLI3I— 5 
o1robr?’— 106 


o1134— 5 


5 ors7— § 


o1o62 — § 


OII59 —— 25 


4284Z—100 
o5547—100 
06.45°—Ioo 
06657—100 


o1m35 — 9 


o1r166 — 25 

Or164 — 25 

or1167 — 25 
es 


4807 — 50 
o876 —Ioo 
o1163 —200 
o1162 —200 
OL157 —200 


3636 — 
O54 — 


we 


o665*— 
o1obo — 
o1ro7g = § 


tn on 


O1135 — § 


2 i | 
obf97— 10 


OriG3 — 25 
or16$ — 25 


026 —I00 
993U—100 
o1164 —200 
or168 —z00 
O1158 —200 


oll4t — 3 


orofo — 5 
o10o67] —- 5 
o1l0o8I — 5 


4 a a ? + r 
Pe os el ae eet 


® 
a 


| 





ee age ae eee 


ot ee, 


Pe. 


= ih 
= 


* 
, ba ~ Pe Ps 
See «Lae nee eee!” 


Py as 
a a 


‘= 


=e 


5 fF 
ad Pan 


ae | 
eet 





df, 
Pe 


eS le eS 
Vig ee hs 


= 
a 


_» Raymond R: Wile 


Research bigpery 


- 02 eee) ee ee a 





+ 93 Kecort 


Order 
NO, 6715. 
” May 1st. 

450 
tecords, 

Order 

No. 6719, 
May arc. 
'S Keeords. 
Order 
No. 6720. 


.. May 3rd, 


1350 
Records. 


Order 


No. 6721. 
May quh. 


Is, 


, Order 
| No, 6722, 
May 7th, 


23 Records, 


Order 
~ No. 6723. 
May 7th, 
Joo, 


== 


ize 


Order .. 
No, 6724. 
May roth, 

1150 
Records. 
. Order 
' No. 6725. 
| May rth, 

600, 


Order 
No. 6526, 
May rsth, 

S14 
Records, 


a 


‘To nr 


DELIvERED 


Tals 


Stock. 


Philadelphia 


Branch, 
Stock. 


Philadelphia 
Branch, 


Philadelphia 
Branch. 


Stock. 


Stock. 


Stock. 


Stock. 


Salk 
ee ee 


54 


DESCRIPTION nY NUMBER: 


ryt — 50 
0775 —lo0 


afi a 3 
o105 — 6 


19 X— 30 
1921 — 50 
o3147—t100 
eygo —200 


o1si — 
og.j.2 — 
o1ros5 — 
ag66 — 
opoo,t— 
6135 — .4 


i tb to ei 


om 


oO1l35*— 
O1135 — 
o1r61*— [2 
ogj45 — 3 


a 


0225 —100 
o55) —Too 
221U —100 


o64 — §0 
og13 —r00 
oid8o —100 
61T —100 


or — 50 
m08Z—- 50 
o200 —TIoO 


0775 — 14 
o1156 —roo 
o1165 —I100 


023 —To0u 
o561 —100 


OSS — 3 


1oI — 50 
Oo201 —100 
0945 —100 

o1087 —200 


o613 — 
o10267— 
0624 — 
o1robu — 
o1la4 — 


ho Red te Red ae 


o54r — 
o136 — 
221U — 3 


~] Ge 


0238 —I00 
0614 —100 


0657 —I0o 
0935 —I00 
o1061 —100 
0754 —100 


oro5 — 50 
1ll4d — 50 
0624 —100 


o1o612—100 
o1163 —I00 
08897—I00 


; 
: 
ah | 


ob1g —rIoo 


\ 


o10s7 — 4 


1219 — 50 
0230 —I00 
140\W—r1o0o 


o313 — 
o1os5 — 
oj5t — 

o75 — 
o1n36 — 


705fA— 3 
Ooli37 — 7 
01057 — 43 


o542'—I00 
175U —r00 


o765*—100 
o1060 —i60 
01030 —I00 


123¥ — 50 
13082 — 50 


O1I56 —100 
or164 —100 
o1067 —100 


0554 — Jj 


1649X— 50 
0313 —I00 
301Z—100 


orogao — 3 
o1083 —- 3 

0964°— 3 
o1024 — 9g 
OLIg7 —- f2 


OIIj0 — 3 
o1134 — 12 


o108) — 34 


967XX— 50 
3406X — 50 


Re ee 


nail” allies 


eee aie oH Wh lembihelt 
eS ene ce 
if 
! 
“t 
Dr 
Order 


No, 6727. 
May 5th, _ 


1050 
Records. 
Order 
No. 6728. 
May 24th. 
1039 
Records, 
2 
Order |, 
No. 6629, © 
May 26th, ~ 
2350" 4; 
Records, - 
Order 
No. 6730 
May 2oth, 
1150.) 
Records. — 
A copy 1 
A 





a = ( ) 
‘ = 


qc) 


WA — 3 
- 


4gX— 50 
413 —100 
o1—100 


380— 3 
%3— 3 
764'— 3 
saga 9 
(37 — 12 


«Gamer: 
4 — 12 
agr— 3 


—]XX— 50 
“6X — 50 





——ee 


. a i ee 
2 Fan 


ay 
© bw af las od 


No. 6727. 
May rath, 
1050 
Records, 


Order 
No. 6725, 
May 24th. 
1039 
Records, 


Order 
No. 6629. 


May 26th, 


2350 
Records, 


Order 
No. 6730 
May 2gth, 
1150 
Records. 


TO LE 
DELIVERED 
To! 


Stock. 


Chicago 


Branch. 


Stock. 


Stock, 


A copy Test. 


D5 


DESCRIPTION BY NUMBER : 


ores? — 50 
O177 =-—I00 
og42 —100 
0993 —1g0 


61T — 25 
off — 25 
02.6 — 25 
05537— 25 
of91 — 25 
O10SI — 25 
O1134 — 25 
11940 — Io 
olgl — 10 
0227 — 10 
o719 — I0 
o1087 — 10 
o1c65 — ro 
o236 — 10 
0753 — 10 
oO13 — 5§ 


of5 — 50 
0545 — §0 
0651 — 50 
0965°— §0 
075 —I00 
0541 —100 
0755 —I100 
o1136 —100 


og72 — 50 
1694 — 50 
18847— 50 
o10$3 —I0o 


923¥ — 50 
0312 —100 
0946 —100 
O1134 —200 


964 — 25 
075 — 25 
0422°— 25 
0584 — 25 
o1oSf — 25 
o1087 — 25 
O1I35 — 25 
o60 — 10 
0200 — 10 
os6r — 10 
0593*— Io 
o1024 —-10 
o1o8o — 10 
0536 — Io 
o7§4 —- 10 
O1047 — 7 


0136 — 50 
05837— §0 
0653 —g 5° 
erie 50 
OIgl —I0o 
0622 —100 
0944 —I160 


O912 —200 © 


WAV — so 
3415Z— §0 
0724 —100 

alog5 —100 


Total on order, 19,906. 


A. K. Frercuer, 


Clerk, 


12,32 — 50 
aSig*—rao 
ogG7 —Loo 


1935 — 25 
O201 — 25 
o460 — 25. 
0651 — 25 
O1062 — 25 
O1I30. — 25 
O1136 — 25 
0136 — Io 
02137— 10 
0658 — Io 
o896 — 10 
o1060 — 10 
o10b2 — 10 
0537 — 10 
oggu — lo 
o10j$ — Io 


0310 — 50 
oG40 — 50 
o710’— 50 
OI0ol7 — 50 


0208 —Ico. 


0626*—tIoo 
OLI3I —ioo 


964 — 50 
So0g7— 50 
01079 —I00 

3438 —I00 


O23 — 25 
0208 — 25 
0489 — 25 
0654°— 25 

olobg — 25 
O13 — 25 
0537 — 25 
o18sr — Io 
o226 — Io 
o7l7 — Io 
og13 — Io 
o16r?'— ro 
177W — 10 
0519 — Io 
o1053 — Io 


0478 — 50 


| 0644 — 50 


0728 — 50 
046 —100 
0537 —100 
0753 100 
o1146 —100 


r8827— 50 


Boro — 50. 


o1082 —I00 
§003 —I00 
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— *28 -- time. 
| That, p 
BB issii MOVING AFFIDAVITS. | herein, de 
AGS , ‘ t vertised ¢ 
AE In THE Circuir Court oF THE UNITED STATES, IN AND FOR such adv 
i es ‘ | THE WesreRN DIstRICT OF VIRGINIA. fore mad 
Cae ords both 
Fi Affidavit of Frank Seaman, with Bill. country, 
t refusal of 
Frank Seaman, Plaintiff, UT habe 
against detrimen’ 
business, 
4 7 Berliner Gramophone Company, Defendant. is injurin 
and of tl 
Unitep STatrs oF AMERICA, records + 
| Sournuern Districr or New York, tised as 
| STavTE OF New Yok, | | vs custome) 
: | City anp County or New York, That t 
i Frank Seaman, being duly sworn, deposes that he is the ponent a 
_ plaintiff in the above-entitled action; that he has read the bill tinued « 
| of complaint therein and knows the contents thereof, afitl that ordered 
¢ the same is true: ceived n 
) That he is engaged in the sale of Gramophones, gramo- s+, Thats 
j »| phone records and gramophone goods, as set forth in the said payment 
‘4 4 Bill of Complaint, and is still actively engaged in pushing the knowlec 
. sale of the same, although greatly hampered in so doing by tenders: 
| reason of the matters and things alleged in said Bill of Com- ., That 
plaint; all of th 
That, as more particularly set forth in said bill, deponent | and tha: 
~f + has sold vast numbers of gramophones manufactured by de- or equit 
“| fendant which have been placed in the hands of numerous That 
persons throughout the United States of America, who have that the 
p} purchased the samc for the purpose of using and enjoying abrogat 
1 said gramophones, and that in any such use and enjoyment, officers 
H records are necessary, and that new records are required from of cane 
tee time to time to replace old ones which have become out of ponent 
breach 
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date, broken or in anywise inaffective; and also to supply 
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such new and popular productions as appear from time to | 
= | time, | 
| ) j 


That, pursuant to the contract set forth in Plaintiff's Bill Mete= 
herein, deponent has largely advertised and caused to be ad- 


= 


L - vertised gramophones and records, and that, as a result of “a 

aR | such advertisements and of the Sales of gramophones hereto- : 4 
fore made, deponent is in receipt of numerous orders for rec- ol 5 

= ords both from dealers and from individuals throughout the rt 4 
ms country, many of which he is unable to fill by reason of the * 
refusal of the defendant to supply him therewith : % 

That such inability to deliver records so ordered, ts greatly Yee tes F 

“ 2 


detrimental to the reputation and standing of the gramophone 
business, and materially, largely, and vitally has injured and 
is injuring the same, by reason of the inability of deponent, 
and of those dealing in goods purchased from him, to supply 
records so as aforesaid required, and which have been adver- 
| tised as on hand and ready for the trade and for the use of 
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| customers: cs 
| That the refusal of the defendant to deliver goods to de- | : u 
© ponent as set forth in his said bill, is persistent, and has con- BY: wig 
sill tinued down to the present time; and that deponent has E 4 
nat ordered all of the goods as set forth in said bill, but has re- sine ¥ 
ccived none of them, as therein expressly set forth; ke a 
10- That all of the allegations of said Bill in relation to the mar Si Sa a) J 
aid payment of rent and for talent, are true and correct, to the, | Sidhe S eae 
the knowledge of your deponent, as likewise all of his offers and Pale i. | 
by tenders of payment: og tees: : 
m- That your orator has duly demanded from the defendant, te, Ay a 
all of the things, matters and statements set forth in said Bill; Sh 
ént | and that the defendant has declined and refused without right be ey ACh 
de- or equity, all of deponent’s said requests: | He 3 
us That in making such refusal, defendant has never claimed Ke 
ave that the contract set forth in said Bill of Complaint, had been Ry Ys is 
ing : abrogated or cancelled; neither has defendant or any of its PAee wate 
ant, officers or agents attempted to give the deponent any notice 
om of cancellation or termination of said agreement; nor has de- rs 
t of | ponent ever received any such notice or any notification of : 
ply breach of said agreement whatever, except that defendant | : 
i 
I 
f 
| a a - 
; i! tle ae 
ba “ 
by ‘ae a bos ee 
ois | ¥ ’ Cee SAS et ee 
Ub » ~~, Raymond RYyWile 


re ; a re Research Library 


Pr : : 
. =" = 


7 TC is 
— & 














‘Rep riery petri ePee ST 
seh ouae 5 raat tote 


! ) -agah “4: Foulkes z 
he ea a eS eeu ie 





~ 
. oe ae 
i “a 
yw 
58 
demanded, more than six months last passed, a full examina- been sent him for suc 
tion of deponent’s books which said examination was offered: bly defendant would 
That deponent has requested his Counsel, Waldo G, Morse, but would reserves: 
sq. of New Yor!: City, to obtain from defendant, its reply supply them to the di 
to deponent's ofiers of arbitration, which have been ignored r ‘That deponent is ir 
by defendant, and that deponent is informed by his ‘aid Seaman, who, for a 
Counsel, that he has been unable to obtain any reply to his gaged in selling Gra: 
requests in said regard: one Leon F, Douglas 
: That deponent has read the affidavit of Miss Frances in selling sound-repre 
Crouch, his secretary, hereto annexcd, and knows the contents | in nowise connected w 
thereof; that the same and all of the allegations therein con- has been employed to 
tained are true to the knowledge of deponent; and that the defendant; that capit 
; correspondence therein set forth all took place, and isas stated warfare against depon: 
therein; ant, in employing the 
That ever since the execution of the contract, it has been a personal fight, if no 
customary for the defendant to employ talent for the making dollars ($6.00) or sc 
of matrices and records, as and when directed to do so by cighteen dollars ($18. 
deponent; but that within three months last passed, deponent That such inform: 
has been in reecipt of reports, that talent has been employed from said George 3, ; 
_ for such purpose, without the order of deponent, or his knowl- affidavit it is impossib 
‘edge or consent; and that such employment was kept secret his absence ; ‘pet 
3-6} from deponent by defendant; but that upon learning the same, That deponent is |i 
2°) when deponent accused C. G. Child, the record-maker for | who are conversant > 
phases defendant—who is now and for many years last passed has | and others than said 
weet been in charve of said recording laboratory, the said Child has gone to, and is no 
admitted to deponent, that he had been engaged in making | taken charge of the b 
, records for a week, from productions of Sousa’s Band at the | gage in actively mark: 
Laboratory of defendant, for which about one thousand dollars contract existing betw 
» ($1,000) had been paid; and that deponent has heard of other ! That it is generall: 
/ instances in which talent has been likewise employed, the that said defendant is 
_ same being a matter of common report among the trade and | account, and sell good 
; those familar with the business of defendant. out regard to his sa 
*20 : detrimental to the b 
That for such employment, deponent has received no ac- | ability to sell gramopl 
z count of the same, or has been in any wise advised, nor have q That deponent on 
; samples of records obtained therefrom, been received from de- | records from defendar 
fendant by deponent, : one thousand (1,000) a 
‘ That when deponent asked said Child why bills had not by shipment in the ust 
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been sent him for such talent, said Child replied that proba- 
bly defendant would not send the deponent bills for the same, 
but would reserve said records for their own use, and not 
supply them to the deponent ; 

‘That deponent is in receipt of information from George B, 
Seaman, who, for a considerable time’ past, has been en- 
gaged in selling Gramophones in the City of Chicago, that 
one Leon I. Douglas, who has for a long time been engaged 
in selling sound-reproducing machines, made by a corporation 
in nowise connected with the parties hereto, that said Douglas 
has been employed to take the management of the business of 
defendant; that capital has been subscribed, and an active 
warfare against deponent, is to be started at once; that defend- 
ant, in employing the said Douglas, has undertaken to make 
a personal fight, if not a dollar is made, and to put out at six 
dollars ($6.00) or seven dollars ($7) the machine sold at 
eighteen dollars ($18.00) by deponent ; 

That such information has come to deponent by letter, 
from said George }3, Seaman, who is in Chicayo, and whose 
aflidavit it is impossible to obtain for use herein by reason of 
his absence; 

That deponent is informed and verily ‘Believes, by those 
who are conversant with the movements of said Douglas, 
and others than said George 3B. Seaman, that said Douglas 
has gone to, and is now in, the City of Philadelphia, and has 
taken charge of the business of defendant, being about to en- 
gage in actively marketing its goods, in contravention of the 
contract existing between defendant and deponent ; 

That it is generally and currently reported in the trade, 
that said defendant is about to engage in business on its own 
account, and sell goods independently of deponent, and with- 
out regard to his said rights, which said report is greatly 
detrimental to the business of said deponent, and to his 
ability to sell gramophones and gramophone goods. 

That deponent on the 18th day of June, 1g00, ordered 
records from defendant, such order being to the number of 
one thousand (1,000) and ordered the same delivered to him 

by shipment in the usual course of business, addressed to his 
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place of business in the City of New York; but that defend- 
ant has again refused and declined to forward or deliver to 
deponent said goods; 

é\nd deponent further says that a continuance of the mat- 
ters and things aforesaid, and of the conduct of defendant, 
will greatly prejudice deponent’s, this plaintiff’s, business, and 
will, if persisted in, render ineffectual the judgment of the 
court herein finally awarding relief to deponent; and that an 
injunction and order, pending the hearing of this cause, 1s 


necessary to deponent. 
FRANK SEAMAN., 


Sworn to before me this 22nd day of June, 1900. 


FRANK COCHRANE 
Notary Public 160 
New York County, N.Y. 


Form 2. 
Srate or New York, hes 
County or New York, 
I, William Sohmer, Clerk of the County of New York, and 
also Clerk of the Supreme Court of the said County, the same 


being a Court of record, do hereby certify, that rank Coch- & 


rane before whom the annexed deposition was taken, was, at 
the time of taking the same, a Notary Public of New York, 
dwelling in said County, duly appointed and sworn, and 
authorized to administer oaths to be used in any court in said 
State, and for general purposes; that I am well acquainted 
with the handwriting of said Notary, and that his signature 
thereto is genuine, as I verily believe. 

dnt Testinouy Whereof, 1 have hereunto set my hand and 
affixed the seal of the said Court and County, the 23d day of 


June, 1900. 
WILLIAM SOHMER, 


[s RA L] Cleré, 
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In THE Circurr Court oF THE UNITED STATES IN AND FOR 
tHE WESTERN Districr oF VinrcInia. 


Affidavit of Frances Crouch, with Bill. 
Frank Seamen, Plaintiff, 
against 
Berliner Gramophone Company, Defendant. 
Unitep STATES OF AMERICA, 
SoutTnern Disrricr or New Yorx, 


City oF New York, 
STATE AND County or New York, 


SS. 


Frances Crouch, being duly sworn deposes, that she resides 
in the City of New York, in the State of New York, and is 
private secretary of Irank Seaman, the plaintiff in the above 
entitled action ; 

That as such private secretary, she has charge of the cor- 
respondence of said plaintiff, and is familiar with the same. 

That the letters, copies whereof are hereunto annexed, 
dated in the years 1899 and 1900, addregged to the plaintiff 
by the defendant, were received by plaintiff about the dates 
thereon severally specified, and are in the possession of the 
plaintiff, ready to be produced to the Court; ae 

That the letters addressed by the plaintiff to defendant, 
copics whereof are hereunto annexed, dated in said years, 
were addressed and mailed by plaintiff, to the defendant at 
the dates thercin respectively set forth and that the original 
duplicate copies of the same, taken by letter press and also 
by carbon duplicating process, are in the possession of plain- 
tiff, ready to be produced to the Court ; 
cea HAD 

That during the continuance of the contract set forth in the 
complaint, deponent has been private secretary, as aforesaid, 
to plaintiff, and has received and opened all mail addressed to 


him by defendant, received at his office in the City of New 
York; 
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That in such mail, deponent received continuously, up to the 
period of about six weeks before this date, bills for rent of 
laboratory in Philadelphia, talent used in producing records, 
and cost of producing matrices, ete.; that since such date, bills 
have entirely ceased to come ; 

That deponent has personally opened all of the Ictters we- 
ceived at the office of plaintiff from the defendant, and that no 
notice of default in the contract between plaintiff and defend- 
ant, or any attempt to cancel the contract between said parties, 
by any notice or written communication, has been received at 
plaintift’s said office, saving only certain complaints, regarding 
the examination of the books of plaintiff, showing his expen- 
ditures for advertising, which were made by plaintiff, and, upon 
subsequent examinations had of the books, satisfactorily ar- 
ranged, 


FRANCES CROUCH. 


Sworn to before me this 22d day of June, 1900. 


lrank COCHRANE, 
Notary Public No, 160, 
New York County, 


Letter of Frank Seaman, with Bill. 


FrANK SEAMAN, 
General Advertising. 
Branch 
Allen Advertising Agency, 
1265 Broadway. 
Main offices : 
$874 Broapway, New York, December 8th, 1899. 


Thomas S: Parvin, Fsq., Prest. Berliner Gramophone Co, Phila- 


delphia, Pa., 


Drar Sin:—J have no objection to furnishing you with any 
reasonable information, in reference to the advertising that I 
have done for the Gramophone, or, if your Company does not 


care to take my word for it, I shall, of course, in self-defense, 


be obliged to substantiate my statement, by showing you the 





books, but you must not 
portant business envagen 
I have not had reasonab|y 
rangements can be made, 
detriment to my other | 
going on all the time. 

On the return of my 
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874 | 
Thomas S. Parvin, Esq. 1 

Philadelphia, Pa, — | 
Dear Sir:—I have sen 
proposed motor, enclosed 
plate and nickel finished 
an order for twenty-five h 
agree to furnish them for 
York. I will undertake, i 
motor into a gramo-phone 
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books, but you must not call on me for this when I have im- 

portant business engagements, taking me elsewhere, or when 
I have not had reasonable notice of your visit, so that my ar- 
rangements can be made, to show you my books without any 
| detriment to my other business, which, you must know, is 
| going on all the time. * 

On the return of my book-keeper this afternoon, I asked 
him to give me a statement of this advertising, which shows 
totals as follows: October, 1899, $2,758.27; September, 
$2,463.43; August, $1,463.17; July, $616.63; June, $802.88; 
May, $1,093.22, covering the past six months. 

Yours very truly, 


(Signed) 


| 62 
| 


¢ ) 


FRANK SEAMAN, 


Letter of , with Bill. 


IraANK SEAMAN., 


General Advertising. 
Branch 
Allen Advertising Agency, 
1265 Broadway. 4 


Main Offices: 
874 Broapway, New York, 2/20/1900, 


€). 


Thomas S. Parvin, Esq., Prest. Berliner Gramophone Company, 

Philadelphia, Pa., 

Dear Sir:—I have sent you by express today a model of a 
proposed motor, enclosed ina plain oak case with nickel bed- 
plate and nickel finished turn table. I hereby place with you 
an order for twenty-five hundred (2500) of these motors, and 
agree to furnish them for the sum of $2.89 each, fo. b. New 
York. I will undertake, in order to enable you to convert this 
motor into a gramo-phone, to supply the various parts neces- 
sary at the following prices: Horn, as per sample sent you, 
forty cents each; Arm, as per sample sent you, eleven cents 
each; Bracket, as per sample sent you, six cents each. Time 
of delivery to begin thirty days from date. 
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Upon the acceptance of this order, I will place with you, 
the requisite order for sound-boxes, in case I need them, over 
and above those already on order. 

Please inform me at the earliest possible moment, if you will 
undertake to make this model, at a price within five pes cent. 
of my figures, as per my contract with you. 

Please acknowledge receipt. 

Very respectfully, 

Delivery 75 per day if required by me. 


Letter of Berliner Gramophone Company, with Bill. 


BERLINER GRAMOPHONE COMPANY, 
424 South Tenth St., Philadelphia, Feb. 23, 1900. 


Mr. Frank Seaman, 874 Broadway, New York, 

Dear Stx:—We beg to call your attention to the fact, that 
there still remains on your last order, for 5000 Standard Gram- 
ophones, only g06 that have not yet been shipped on your 
orders. 

At the present rate at which you are ordering these machines 
shipped, it will only be a short time, before this order will be 
entirely completed, and unless more are ordered immediately, 
there will surely be an interval between the time this present 
order is completed, and deliveries can be commenced ona new 
order, during which time you will not have any gramophones 
to sell. | 

We have called your attention frequently to the fact, that in 
ordinary times it takes about six wecks from the time you 
place an order for machines, before the first delivery of com- 
pleted machines can be started, and in times like the present, 
it may take very much longer than this. 

Just at the present time, we cannot insist upon your placing 
a new order, for the reason that you arc not in default in the 
minimum order clause of your contract, but as things look 
now, it will only be avery short time before you will be in 
default in this respect, and we call your attention to it now, 
so that you may have certain knowledge in the matter, 
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If an order were placed now for 5000 complete gramo- 
phones, or even for only 2500, we would put the order in 
hand at once and use every possible efiort to start deliverics 
at the ecarlicst possible moment, and shorten in every possible 
way, the interval during which it seems to us now, that you will 
be entirely without any gramophones, with which to supply the 


iS —— 





trade. 
Yours truly, 
BERLINER GRAMOPHONE CoMPAny, 


By THOS. H. PARVIN, 
President. 


Letter of , with Bill. 


BERLINER GRAMOPHONE Co., 
No. 424 So. Tenth Street, Philadelphia, Pa., 
March oth, 1900, 

GENTLEMEN :—I duly reccived yours of february 23, relative 
to the number of machines remaining to be delivered on one 
of my past orders. You make the statement that it will only 
be a short time before the particular order referred to, will be 
entirely completed, In writing the lejter, you must have 
overlooked the very important fact, that I have orders placed 
with you now, for some three thousand machines, and which 
orders I shall expect you to fill, or I shall expect to fill them 
myself in accordance with my contract with you, 

It is more timely for you to fill my unfilled orders with you, 
than to call my attention to things which are not true, viz.—it 
is necessary for me to place new orders for machines. 

Very respectfully, 


Letter of , with Bill. 


BERLINER GRAMOPHONE COMPANY, 
No, 424 So, Tenth St., Philadelphia, Pa., 
April 20th, 1900. 
GENTLEMEN :—I send you by express this day a sample ofa 
spring motor, made for and approved by me, and which I 
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cl hereby give to you. The submission of the machine itself, 
will give you all information necessary for the manufacture of, 
the motor, according to sample, and will obviate the necessity 
of sending working drawings, patterns, cost sheets, etc. This 
is will enable you to work much better than you could do from 


re 
ins” ae | 


= 


: . = = = 
eS Se ’ Obert = 
" a : ms Sl tai 


simple descriptions and drawings, as the pattern is exavt, 
While not conceding the point raised by you, in objecting 
recently to receive from mea sample machine, according to 
my contract, yet you will observe that in the present case, I 
have eliminated every feature, which you questioned, and sub- 
mit the bare mechanism, which when equipped by you, will be- 
: come a gram-ophone, and can, in no sense be termed anything 
° more or less than a gramophone. 
3 In order, therefore, that you may not be distracted, to your 
damage and mine, and without waiving any right by reason of 
modcis previously submitted, and of orders given, I submit 
z the above model and orders, therefore, independent of past 
aes orders. The present submission is made, as before, with full 
: authority from the manulacturers, that you may make and 
deliver free of all claim, on their part, by reason of patents or 


Ley 


at, 


| ‘ otherwise, which concession I obtained from them, in con- 
pee 2t8h sideration of an opportunity to bid to supply me, in the event 
{i pa that they are able to save over 5% of the cost, as in my con- 
pA sate) 9 tract with you provided. 
' " i . i # 
i The bid which I hereby submit is: Motor complete, as per 
Bota Nee sample, $2.08 each, packed f. 0. b. New York, and I hereby 
ued eons place with you an order for one thousand of such motors. 
pa ay It is immaterial to me whether you make these machines, 
ee or contract with Johnson or any other person for them, or 
el allow me to male them for you 
ARG 3 Relative to the orders for the remaining parts, I am content 
|i) “4 t@ accept any good box, to cover the movement, thus allowing 
ee . you to distinguish the appearance of the goods to suit your 
P 4 ; fancy, provided I have the opportunity of approving the box, 
Pee. , and provided, furthermore, that it conforms to the gencral 
nee idea I have as to the particular style of machine, I have in 
4 sollte i mind to use, in connection with this order, This seems to me 
LS Sele: to be a concession to a whim upon your part, and not at all 
as) 3 
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ape) 
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- 7 i Le s . | 
justified as a demand of a right; but by this concession, I do : 4 
not want to be understood as abandoning any right, under the 


contract, to submit models in the future, or to in any way 
modify its terms. 
I give you the figures in advance of your own estimate as 
a favor and advantage to you; I Want the goods immediately. 
Iam ready to place orders for the remaining parts, necessary 
to equip the motor, and make it into a Gram-o-phone at once, 
Very respectfully, 


Letter of Berliner Gramophone Company, with Bill. 


BERLINER GRAMOPHONE COMPANY, 
424 South 1oth Street, 
Philadelphia, 


PiiLrapenrina, April 23, 1900. 7 |" | 
Frank Seaman, £sq., 874 Broadway, New York. 


Dear Sir:—Inasmuch as we have not had an order from 
you, for Gramophones, since last Vall, all of which were de- 


= 


livered to you some time ago, and there now remains no i ies 
order on our file, for gramophones, and judging from your me 
recent remarks that you are all sold up, on what you had 

from us, we believe that the gramophone interest is very 

much hampered, and as your contract provides, you should Ay 
promote the interest of gramophones and gramophone goods, the 
we would ask you to place an order with us, at once, for gram- RAE ae 


ophones, for the interest of the Gramophone Company can | aoe 
not be very much benefited by the sale of records only, 
Kindly advise us on receipt of this, your pleasure in the 


matter, We remain, 
Yours truly, : 
BERLINER GRAMOPHONE COMPANY, 
JOSEPH GOLDSMITH, 
Vice-President, | x 
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Statements, with Bill. 
PHILADELPHIA, April 30th, 


Mr, Fvank Seaman, New York, 
To Berliner Gramophone Company, Dr. 
424 South Tenth Street. 
April end, Samuel Siegel, 
1 Mandolin Record ‘‘ Nearer My God to 
MB Seewa feeneniersaciaalcn saint $2 00 


FUCCOTAINSE, nee me Ree 2 50 

4 §0 
Ad 40%§ SSB ERE TS ore 1 80 
AG CHAU oo cchl we. a we we Ee 8 5 00 


— II 30 


Pintapenvima, April 30th. 


Mr. Frank Seaman, New York, 
To Lerliney Gramophone Company, Dr. e% 
424 South Tenth Street. 


April 3rd. S, 1. Dudley. 

2 I'd Like It. 

2 My Sunday Girl, 

2 Nancy. 

2 ‘The Naughty Little Clock. 
Ilis Little Wife. 
Hunting for a Home in Harlem. 
Jack’s the Boy. 
“The Village Choir. 
2 Carry Me Back to Ole Virginia. 
2 Could Not Help It, Had To, 


-_—— 


20 Records, @ f$2.00each. . ...... $4000 


to 


tw ote 
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Pintapenrina, April 30th, 1900. 

Mr, Frank Seaman, New York, : 

To Berliner Gramophone Company, Dr. : ‘3 

oth 424 South Tenth Street. | 
April 6th. Sample Record by Mme, He sent by Mr. Fall, mc Aa sa er, 
Accompanist, . .. ou BEG gr rare) Sep uses * a 
MODACO cc te eae KR ew we 40 aa =," | oe 
Street. gr 4o one aes ns 
~ sae ay 
PHILADELPHIA, April 30th. i AV? 
Mr. Frank Seaman, New York, tt ae | 
To Berliner Gramophone Company, Dr. i" sre he ee ote ag 
424 South Tenth Street. be A Sie eae 
“II 30 April 7th. Will F. Denny. Ene Yh pA 4 
= 2 For Old Times Sake. Bitaicia 2, them, hp ae 
2 Your, The Only Sue. ee AMR Aa bas 
2 A Victure No Artist Can Paint. i = ike; ng 
2 Din Not Particular, Rey WSSU es ea 34 
oth 2 Green iclds of Virvinia, Pies Wa es ued 
Lea 2 Is There Anything Else You'd Like, nett eos ae 
?, 2 A Little Bit Oif The Top. Rory, 
2 The Shadows on The Door. | oe 
7 2 It’s Another Color Now. ¢ S14 
wana et : A) 
Street. 2 My lamily Troubles, : vP es | 
_ EN SHS | 
20 Records, @ #200 . 2... ee ee ee) 6K 00 , ist 135 a 
ACCOMpAnist, sie se ee RE HG 3 50 aa 14, és 1 Ah 

43 §0 hed a Gene ae 

: eh o>: a a eS fF" (0. apr 
‘i RAGRCAAPES,. ww np ee eR ER wD 4 00 ve ht i 
: ——— f64 90 pitas t Ze, . 


PHILADELPHIA, April 30th. 


Mr, Frank Seaman, New York, 
To Berliner Gramophone Company, Dr., 
. 424 South Tenth Street. 
April17, Jos. Natus. 
2 She Sleeps by the Swanee River. 


2 The Blue And The Gray, 
2 Take Me Back To New York Town. 
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2 The Only Way. 
2 Vhe Lady With The Love Light In Her Eyes. 
2 Words Can Net Tell. 
2 \When You Were Sweet Sixteen, 
2 Vann The Ohilye Cire. | 7 
tise 2 Sweet Savannah. Mr. Frank Seaman, 
. | eae 2 Ruth, . , To Berlii. 
iio i 20 IeCords: (GQ $2500 eoeraoecwuncaaaos: B46 
j ACCOMINANISE: 6,68 ecccsacre cece: #8 April 20th. Metropolit 
a 42 00 | | ieaee 
{eee } AG oncargeay een bins Sete er 
+ 4 = 7 4 
14 : 58 80 Add 40% 
Fe RUG GES. oe eee ee || 40% 
AP te, | —— $62 80 bs 
WES, oe. = Accompaniment for S, } 
ane 
i Se PuiLtapetpnia, April 3oth. 
(ee Mr, Frank Seantuin, New York, = 
OU Ee To Berliner Gramophone Company, Yer Mr. Frank Seaman, 
Ps ‘ bn, * ee e 4 : aM : Ma 
tcc casa | 424 South Tenth Street. Yo Berl. 
¢ Bride it i April rgth, Hoayda Quartet. ‘t a 
tide ; 3 Ronnie Sweet Bessie i 
vii = ‘ a : - en i 
F a 2 Owl And Pussy Cat, April 20th. S. H. Dudk 
eli of, : 2 Almost Persuaded. 3 For IW 
fies | - * The M 
B fins eosk J 2 Wathleen Mavourneen, z 3 £NS Ma 
A La } 2 Dudley Buck's Good Night. 3 Marchin 
pal ues eee 3} 2 Robin Adair, | Miri 
ae ee pn 2 Easter Hymn. ft 4 3 How nh 
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PritaApELpuia, April 30th, 1900. 


Mr. Frank Seaman, New York, 
Yo Berliner Gramophone Company, Dr. 
” 424 South Tenth Street. 
April 2oth. Metropolitan Orchestra 2 and 3/4 hours, 


Seven men @ $4.00... 4 » « « « + « » $2800 
Lesuer sc ks REE ERKRER BERKS 2 6 00 





: 31 00 
AGGAGE ce cccncwxncnsanses B&H 
; $47 60 





Accompaniment for S. H. Dudley. 


Purrapecpmia, April 30th. 


Mr. Frank Seaman, New York, 
‘Yo Berliner Gramophone Company, Yr. 
424 South Tenth Street. 


April 2oth. S. H. Dudley. 
3 For 1 Want To Be A Soldier. 
3 The Man Behind ‘The Gun. es 
3 Marching Through Georgia. 
3 The Sousa Girl. 
3 How I Love My Lou. 
3 When John Comes Home. 
3 Soldiers In The Park. 
3 Tramp, Tramp. 


24 Records with orchestra. 
1 Village Choir with piano, 
2 1’'d Like It ec US 
27 Records. 4 of them are made without 
charge as they are due from last date 


3/411 909. 


23 Records @ $2.00 .. 1... .40.++ $4600 
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PirmLapetpira, April 30th, 
Mr, Frank Seaman, New York, 
To Serliney Gramophone Company, Dre, 
; 424 South Tenth Street. 


April 21st. Emil Kennecke. 


My, fvank Seaman, New ¥, 
To Lerliner Gra 


April 27th. Lyric Trio. 
2 Trio Verdi’s At 





2 Belle of the West. 3 Trio from Iolani 
2 kathleen Mavourneen, 2 Six Months Ago 
2 0 Pretty Pegpy. 3 Unchain The Dx 
2 Oh How Delightful, 3 The Torpedo Ai 
2 Dear Heart. : 3 The Flowers Th 
! 2 Flora Waltz. 3 Selections From 
— 2 Farewell my ow: 
Pee be 12 Records @ $2.00 . 2.4.45. 2 eae $2400 ve . 
at Atconipanist FG ise we ee eas 3 00 a records @ $3.00 
Accompaniment 
; 27 00 
poche Add 4o:per cette ccc cee een ey IoBO } | 
Railrond fares... 1. ew we ee _ 40 Add 40% BA 
=| $4r 80 Railroad fares . 
{ diciaiaia 
: PriLapeLpuia, April 30th. @ 
_ Mr, Prank Seaman, New Yor}, Mr, Frank Seaman, New Y. 
wi To Berliner Gramophone Company, Dr, To Berliner Gra 
on 24 South Tenth Street, 
oe ; . ia April 28th, Sig. Francesco. 
4 April asth. Will F. Denny. 2 Les Rameaux 
" j 2 very Race Has a Flag But the Coon, 4 2 Lenore Vieux L: 
en | 2 Just When I Needed You Most. 2 Cantique De Nox 
| 2 Jlooray. 2 Madrigal 
2 When | Think of You, 2 Ninon 
2 Aint You My Lulu. 2 The Holy City, 
2 Cold Feet, 2 Calvary. M4 


2 Mary Ellen Simpkins Bike. 






2 Tosti’s Good By 


2 Manimy’s Little Pickaninny Boy. 2 Love’s Old Swe 
| 2 The Love Light in Her Eyes. 2 The Lost Chord. 
2 A Job Like That, =. 3 
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B $ i 
oth. PuILApELriiaA, April 30th, Hee’ | 
Mr, Frank Seaman, New York, ) 
To Berliner Gramophone Coutpany, Dr. | i 
bed 424 South Tenth Street, 
; April 27th. Lyric Trio. 
2 Trio Verdi’s Attila. \ 
3 Trio from lIolanthe. 
2 Six Months Ago (Bride Elect). 
be 3 Unchain The Dogs of War. 
wo 3 The Torpedo And The Whale, 
' 3 The Flowers That Bloom in The Spring. 
3 Selections From Pinafore. 
2 Farewell my own. 
ar records @ $3.00. . ... +. «ees $63 00 
Accompaniment, ... + ...ee-s+ 400 
67 00 
FO GON 0:00 096 eeseseectecece, Gee 
‘41 80 Railroad Maree sins wiesiecawerpereg eyes AO 
== $105 80 
h, PiILADELPHIA, April 30th. 
S Mr, Frank Seaman, New York, 
| To Berliner Gramophone Company, Dr. 
reet, 424 Souffl Tenth Street. 
April 28th, Sig. Francesco. 
2 Les Rameaux French. 
2 Lenore Vieux La Favorita French, t 
2 Cantique De Noel, = 
2 Madrigal as 
2 Ninon _ 
2 ‘The Holy City. 
¢ 2 Calvary. 
: 2 Tosti’s Good Bye. 
2 Love’s Old Sweet Song. 
2 The Lost Chord. 
~ : 20 Records (10 French and to English) @ 
~ 92:00 5 4K 4S RHE ASE G we HAO 66 
Accompanist cee Ceoenwse2*ee62 * 3 25 
43 25 
AGRO 462K KSRENS DSRS 17 30 
Railroad fares .2scseewcees 4:00 
+s $64 55 
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| Letter of Berliner Gramophone Company, with Bill. 


‘ Mr. Thos. Parvin, Prest., 5 


424 South Tenth St, Phi 

Dear Sir :—I have you 
of your holding up my or 
amazed that you would le 
you make in the commun 
very much to your surpris 
phones since October 2d, 1 
placed with you, subseque 
than four thousand such 

I assert that I am usin: 
gramophone business, by 
goods as there is a demat 
placed orders with you fo: 
customer of mine; you ¢ 


BentinER GRAMOPIIONE COMPANY. 
42.4 South roth St. Philadelphia, 


May 4, 1909. 


Frank Seaman, Fsq.,874 Broadway, New York City. 
Dear Sin:—We are in receipt of your telegram of to-day 
as follows:—" Your telegram was 3rd received. I order 
_ records for the same reason that I order gramophones, 
4 namely, they are necessary to the gramophone business, and 
I have orders for them. I protest against any further delay 
in filling my orders, which I have placed with you from time 

to time, in accordance with my contract with you.” 
The above quoted telerran: docs not answer my telegram 
to you of yesterday, You have from time to time advised us, 








! that your trade was very urgently in need of gramophones, the customer not being al 
‘ but very much to our surprise you have not ordered any a ceeds to supply himself fre 
4  gramophones, since Oct. 2nd, 1899, which order was finally for this loss tous? | 
q completed some time in March, and since then you have not I ordered from you, par 
‘ ordered any gramophones, but you have continued to order also for a customer of min 
* records alone. It is impossible for us to conceive how you the order, and the custom: 
' can use your best efforts to promote the gramophone business, those parts, from other sov 
| by ordering from us gramophone records, and not ordering incurred by us in this trar 
' gramophones, I ordered thousands of 
This condition of affairs needs an explanation from you, customer of mine; you ] 
: which you have not as yet given to us, and we should be to fill that order; the cu 
' pleased to hear from you on the subject. with machines for his tr? 
a Yours truly, blame for the loss to us C 
: . ora I ordered thousands of 
_ BERLINER GrAmopHone Co,, acting in an arbitrary may 
, By Gram-o-phone business, b 
THOMAS S. PARVIN, If the customer heretefor 
! President, records from other sour 
: place the blame where it} 
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Letter of , with Bill, 
§/7/1900. 
Myr. Thos. Parvin, Prest., Berliney Gramophone Coinpany, No. 
g24 South Zenth St, Phitadelplna, Pa. 
Dear Sir :—I have yours of May 4th, relative to the matter 
of your holding up my orders for gramophone records. Iam 
< amazed that you would lend your signature to the statements 
= you make in the communication before me. You say that, 
y very much to your surprise, 1 have not ordered any gramo- 
r phones since October 2d, 1899, when, as you well know, I have 
;, placed with you, subsequent to that time, orders for no less 
d than four thousand such machines. 
y I assert that I am using my best efforts, to promote the 
ie gramophone business, by ordering from time to time, such 
goods as there is a demand for, and what is the result? I 
m placed orders with you for five thousand sound-boxes for a 
iS, customer of mine; you declined to fill the order, whereupon 
°s, the customer not being able to get sound boxes from us, pro- 
> ceeds to supply himself from other sources. Who ts to blame 
ly for this loss to us? 
ot I ordered from you, parts for the repair of the Gramophone, 
ler also for a customer of mine; you peremptorily fAlused to fill 
ou the order, and the customer proceeds to supply himself, with 
$5, those parts, from other sources, Whois to blame for the losses 
ng incurred by us in this transaction ? | 
i I ordered thousands of machines to supply the trade of a 
ou, customer of mine; you peremptorily and arbitrarily refused 
be to fill that order; the customer proceeds to supply himself 
with machines for his trade from other sources; who is to 
blame for the loss to us of profits on this transaction ? 
= I ordered thousands of records from you, and you are again 
= acting in an arbitrary manner, and with equal injustice to the 
Gram-o-phone business, by thus far declining to fill the orders. 
If the customer heretofore alluded to, supplics himself with 
tent, records from other sources, will any sane man hesitate to 
place the blame where it properly belongs ? 
by: y : 
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In the light of the above facts, we think it mere sophistry, 
or you to talk about my using my best efforts to promote 
he Gram-o-phone business; I again protest against this delay 
1 filling my orders for records, and I demand that they shall 

pe filled immediately. 


Very respectfully, 
Letter of » with Bill. 
. 5/8/1900, 
Berliner Gramophone Company, No. 24 So. Tenth St., Phila- 
delphia, Pa., 


GENTLEMEN :—Referring to yours of April 23rd, in which 
you state, that you have not had an order from me for gramo- 
phones since last Fall, no orders appearing on your file there- 

for, let me say that I] am astonished that any officer of any 
— company would lend his name to a statement of this charac- 
~ 2 fter. You have not only had orders for gramophones from 
‘me, by thousands, since last fall, the receipt of which you 
have acknowledged, but you have also had an order from me 
“. >. for one thousand machines, the receipt of which you have not 
> had the courtesy to acknowledge. 
3 You are entirely in error, and without meaning any personal 
.-) offence, I know that you knew you were in error, when you 
, made the statement referred to, 
° Very respectfully, 


eee 
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» Letter of Berliner Gramophone Company, with Bill. 


ig = BERLINER GRAMOPHONE COMPANY, 
. 424 South roth St., Philadelphia, 


“4 i roe 


ut May 9, 1900, 
© Frank Seaman, Fsq., 874 Broadway, New York City. 
: Dear Srr:—We are to-day in receipt of your letter of 7 


inst,,and & inst. in which you state you have ordered thousands 
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of Gramophones from us sinc: 
had very careful search made, ; 
received any order from you, 

order of October 2nd, 1899, for 
Shipment on this order was max 

Itis entirely true that you hay 
orders for Zonophones, with t 
should order them either fron 
Talking Machine Co., and then 
phones. These orders, as yo 
accept, giving you, at the time, : 
reasons fur such action, __ 

I beg to correct your statem 
fill your order for sound boxes. 
ever declined to fill this order; 
half of the order, and when you 
ance of the order, we shnply 
assurances that you would not 
sold for use on infringing machi 
not as yet given to us, | 

It is strictly within our rig] 
with parts for the repair of gram 
to us or account to us, satisfadt: 
which are intended to be replac 


» & I desire to answer plainly a 


your letter of 7th inst. The qu 
“Tf the customer, heretofore a 
records from other sources, will. 
the blame where it properly bel, 
To this question I reply simp 
Yours truly, 
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of Gramophones from us since October 2nd, 1899. T have 
had very careful search made, and I cannot find that we have 
received any order from you, for Gramophones, since your 
order of October 2nd, 1899, for 5,000 Gramophones. The last 
shipment on this order was made some time during March. 
It is entirely true that you have sent to us, sce last October, 
orders for Zonophones, with the express condition, that we 


should order them either from you, or from the Universal. 


Talking Machine Co.,and then deliver them to you as gramo- 
phones. These orders, as you well know, we declined to 
accept, giving you, at the time, very plainly and explicitly our 
reasons for such action. 

I beg to correct your statement that we have declined to 
fill your order for sound boxes. Ido not find that we have 
ever declined to fill this order; on the contrary, we did fill 
half of the order, and when you requested us to ship the bal- 
ance of the order, we simply asked you to give us proper 
assurances that you would not permit these sound boxes to be 
sold for use on infringing machines, This assurance you have 
not as yet given to us, 

It is strictly within our rights, to decline to supply you 
with parts for the repair of gramophones, unless you suegender 
to us or account to us, satisfactorily, for the loss of the parts 
which are intended to be replaced. 

I desire to answer plainly and definitely, one question in 
your letter of 7th inst. The question you asked isas follows: 

“Tf the customer, heretofore alluded to, supplies himself with 
records from other sources, will any sane man hesitate to place 
the blame where it properly belongs ?” 

To this question I reply simply—No. 

Yours truly, 





BERLINER GRAMOPHONE CoMPANy, 


By 
THOMAS S. PARVIN, 
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Teleeram of Frank Seaman, with Bill. 
(Telegram,) 
May 8, 1900. 
Board of Direciars, Berliner Gramophone Company, 424 South 

Tenth Street, Philadelphia, 

Please cause to have sent me, immediately, to-night iftpos- 
sible, an account of all matrices at Duranoid, and in vault in 
at four hundred twenty-four South Tenth Strect, also account 
of all matrices, in process of manufacture at Matrix plant, also 
number of matrices destroyed or selected to be destroyed, also 
account of zine plates made and not yet in Matrix plant. I 
hold you strictly responsible for custody and use of all prod- 
ucts of Jaboratory and matrix plant. 1 furthermore demand 
to know, why my orders for records have not been filled for 
nearly thirty days. Your past course, reference to machines 
and supplies, has forced customers to supply themselves from 
other sources. Present policy will force them into same ac- 
tion with resard to records. 

PRANK SEAMAN. 


ee ee ae 


Letter of Berliner Gramophone Company, with Bill. 


Bextiner GRAMOPHONE COMPANY, 
424 South roth Strect, Phila. 
May 9, 1900. 
Frank Seaman, Lisq., 874 Broadway, New York City, 

Dean Sir:—Your telegram addressed to our Board of Di- 
rectors was reccived yesterday, and was read to the Board 
during their meeting. 

Your request for list of matrices &c. will have careful con- 
sideration. 

Regarding your demand, to know why your late orders for 
records have not been filled, we beg to ask you again, to ex- 
plain to us why it is that your orders for a long time passed 
have been only for records, and why you have not ordered 
Gramophones. 

Yours truly, 


BeriLinER GRAMOPHONE COMPANY, 


By 
THOMAS S. PARVIN, 
President. 
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The Berliner Graimeaphone 
Philadelphia, Pa., Air. 4 
Dear SiR :—Keplying | 

particulars of the questio 

I beg to say :— 

Having previously. req 
with objection, I endea\ 
recently expressed, as pre 
our former understanding 
trators. 

By the present submis 
withdraw or limit the fo 
pressly to leave the same 

It is apparent that a dis; 
the interpretation of our 
Such being the case, I ¢ 
clause 27th thereof. Ih 
the City of New York, 
Bank, a disinterested arbi 
ment, and give notice to } 
appointed my own arbit 
yours. Please notify me 

The questions in dispt 
arbitration as above, are: 

First: Whether the va 
protest, were properly prc 
were property required b 

Second: Whether the 
should be credited back 1 





Third : Whether I sh 
employed by you, in proc 
furnish me samples of rr 
assure me you will do so 
the same? 4 
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Letter of , with Bill. 


May, 25th, 19co. 
The Lerliner Gramophone Cortpany, g24 South Tenth Street, 

Philadelphia, Pa., Mr. Thomas S, Parvin, President. 

Dear Sixn:—Replying to your favor of the 22d inst., asking 
particulars of the questions which it is my Sesire to arbitrate, 
I beg to say :— 

Having previously requested arbitration, to be met only 
with objection, 1 endeavored to conform to your opinions, 
recently expressed, as previously I had endeavored to follow 
our former understanding, in relation to the selection of arbi- 
trators. 

By the present submission, I do not in any sense wish to 
withdraw or limit the former tender of arbitration, but ex- 
pressly to leave the same open to your acceptance. 

Itis apparent that a dispute has arisen between us regarding 
the interpretation of our agreement of October roth, 1896, 
Such bein the case, I desire an arbitration as provided by 
clause 27th thereof, I hereby appoint Mr. George I. Vail of 
the City of New York, President of the Fourteenth Street 
Bank, a disinterested arbitrator, and notify you of the appoint- 
ment, and give notice to you to appoint an arbitrator. “I have 


appointed my own arbitrator, and desire that you appoint 


yours. Please notify me of the selection as soon as made, 

The questions in dispute and which are to be submitted to 
arbitration as above, are :— 

first: Whether the various payments, made by me, under 
protest, were properly protested, and whether such paymeuts 
were property required by you, under the contract ? 

Second: Whether the amount of the aforesaid payments 
should be credited back to my account by you? 

Third; Whether I should be compelled to pay for talent 
employed by you, in producing matrices for records, until you 
furnish me samples of records, made from such matrices, or 
assure me you will do so, and will fill orders for records from 
the same? 
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Fourth > Whether Iam entitled toa statement of the matrices 
made for me, and of the records pressed from each ? . 
- ; ( AFFIDAVIT OF ) 
vib; Whether you are under obligation to fill orders for VIT OF J 
records, which I have sent to you, and which you have de- | 
‘2 ‘ In THE Crecurr Cour’ 
clined to honor? Lup fiNire 
Sivth: Whether you are entitled to charge to my account Rape 
‘ forty per cent., in addition to the amount paid by you, for 
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talent in making records, wherein you have rendered to me 
the bills for talent employed ? 

Seventh: Whether you are entitled to use the laboratory, 
maintained at my expense, in making any matrices or records, 
other than those ordered by me? 

fight : Whether you are entitled to use matrices, produced 
from talent ordered -by me, and charged to my account, except 
as, and when I| order records to be made therefrom? 

Awaiting your early acknowledgement and action, I am, 

Truly yours, 


Letter of , with Bill. 


5/26/g00. 


Berliner Gramophone Company, Philadelphia, Pa., Mr, Thomas 
S. Parvin, Prest. 


Dear Sir:—I hereby confirm my telegram to you, of yes- 
terday, May 2sth, as follows: “ Hear from Newark that quan- 
tities of records are being stamped out by Duranoid. Tele- 
graph immediately, if this is true, and if matrices used are 


those made for, and paid for by me, If true I protest such. 


action and demand an imnicdiate and full explanation.” 

I desire and demand an immediate answer, to the question 
put to you therein, You will please take notice of the protest 
against your action, if the information referred to in the tele- 
gram is correct. 

Very respectfully, 


frank 


Bertiner Gra 
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AFFIDAVIT OF JOHN F. JUDGE, WITH BILL. eee yes 


In Tar Crreurr Court or tHe Untrrep STATES IN AND FOR 


















tHe Western Disrricr OF VIRGINIA. are a 
it , i! ae =e 
iF In Equity. geet tas 
e Set Thee he 
- Trank Seaman, Plaintiff, Re: 9 
I, ise Shia 
y against Lain See 

; : . ‘ 3 

4 Berliner Gramophone Company, Defendant. ey ae 4 
. Pitesg eh acme 
! Unitep Srares oF AMERICA, pres Se Seve ty 
SouTruerRn Disraicr oF New York, as mies Shae Co es ee 

Srate or New York, : ESA SE Rs Oe eae 3 

Country or New Yor, Beret SG, What me 

ib Kia Sea eta 

Joun TF. Juper, being duly sworn, deposes and says: Ayr eae Reecge = Sree 

a a 4 e = ® = = re a Te Yoel 

That he resides in Milburu, in the State of New Jersey, and PS abate fehl « 8 4 
. is engaged in the stumping of composition goods, faa. ei ae les) 

That he is familiar with the manufacture and process of Aor Maks pe ea arent 

production of the records, supplicd to the Berlifkr Gramo- | RET Sc Shaan gee 
phone Company, by the Duranoid Company, of Newark, New See Sik fa has Tae a 
$s : Jersey, and is acquainted with the processes, by which the i : pela 
same are produced, the speed with which they are gotten out, YS URE be 
r and knows the men engaged in such production, having been SOE 
ia! employed by said Duranoid Company in such work. Pe ai ano PES ane 
ts That within three weeks last past, he has made inquiries, . Liahite eS eae 
a : = rae rm : 
: among those employed by the Duranoid Manufacturing Com- Ep okaag ek 
a pany, aforesaid, and who are engaged in manufacturing rec- aad eae 
ords for such company, and which bear the imprint of the ahh 
‘ ‘ “sr 
~7 Berliner Gramophone Company and are made from matrices, eels 
wig supplied by the Berliner Gramophone Company, fo Tene 
~ That during such three weeks last past the said Duranoid A 
Company has been manufacturing such records, for said Ber- : 
liner Gramophone Company, employing therein from four to 
' ten men constantly, as deponent has learned from men em- 
ployed on such work, and that each of such men engaged in 
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. such employment produces from two hundred to three hun- 


dred records, per day, in the course of his work. In Tne Cireurr Cou 


i That dopement has learned, through his acquaintance with 1. 

, : ; - ° . bs 
A the employees of said Duranoid Manutacturing Company, 
as that, during the first week of such period, said Compaity made 

| ,GULINE ig es AFFIDAVIT OF ¢ 


a shipment of seventeen thousand records to the Berliner 
Gramophone Company, but as to other shipments deponent is 


not advised. Frank Seaman, l 





That it is impossible to obtain the affidavits of the em- against 
ployees of said Company, for the reasons that they are 
: instructed to give out no information. Berliner Gramophone 
ies fj JOHN F. JUDGE. Defendant 
- el oe ; Sworn to before me this 22nd day of June, 1900. 
‘Ree y of June, 19 Unirep Srates OF 
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A. At Milburn. Ta 
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Company, whose worl 
Newark, New Jersey): 

Q. Do you know in 
that they are engaged j 


I, William Sohmer, Clerk of the County of New York, and @ 
also Clerk of the Supreme Court of the said County, the same. 
being a Court of record, do hereby certify, that Emil T. Fuess, 
before whom the annexed deposition was taken, was, at the 
time of taking the same, a Notary Public of New York, 
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ae dwelling in said County, duly appointed and sworn, and 
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In tor Crrcuir Courr or tHe UnNirrep STATES FoR THE 
Disrricr OF VIRGINIA. 


AFFIDAVIT OF GEORGE H. BURT, WITH BILL. 
% 
frank Seaman, Plaintiff, 7 


against 
- In Egurry. 


Berliner Gramophone Company, 
Defendant, 


Unirep States or AMERICA, 
Sournern Disrricr or New York, }ss? 
County oF New York, 

Grorcr H. Burr, being duly sworn, deposes and says !— 

I live at Milburn, New Jersey, and ama manufacturer of 
composition goods. 

QO. Where ts your business located? 

A. At Milburn. I am acquainted in a general way with the 
establishment and business of the Duranoid Manufacturing 
Company, whose works are located at No. 6*Prospect Street, 
Newark, New Jersey. 

Q. Do you know ina general way, of your own knowledge, 
that they are engaged in making these records, in any way, for 
the Berliner Gramophone Company ? 

A. The Duranoid Company have, for a considerable time 
last past, been engaged in manufacturing discs, known as 
“records,” for use on the Berliner Gramophone, making the 
same for the Berliner Gramophone Company, and shipping 
them to the said company, 

For a considerable time, the Berliner Gramophone Com- 
pany, the defendant in the above-entitled action, has obtained 
the greater part of its records, from said Duranoid Company. 

At the request of Mr, Frank Seaman, I have recently made 


an investigation as to the progress of work upon such records 
in said factory. 
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I began making inquiries about two weeks ago, obtaining 
information through employes of said factory with whom I 
am well acquitted, and through employes of my own factory, 
Who are acquainted with the employes of said factory, 

In such manner and through other numerous sourcesof in- 
formation, | have learned that said Duranoid Company has, 
during such period, been actively engaged in producing records 
for matrices furnished to it, by the Berliner Gramophone Com- 
pany, the defendant, and that large numbers of such records 
have been shipped by said Duranoid Company, to the de- 
fendant. 

Said Duranoid Company have been employing, in the work of 
stamping such records, from four to seven men per day during 
such time, and each of such men in said work produces about 
three hundred records per day. 

During such time, I have obtained information of shipment 
of goods to Philadelphia, consigned to the Berliner Gramo- 
phone Company, the defendant, but have been unable to ob- 
tain information as to the exact number of such shipments. 

It will be tmpossible for the plaintiff herein, to obtain aff- 
davits from those, from whom I| obtained this information, for 
the reason that they are employed by said Duranoid Com- 
pany, and treat all matters, learned in their employment, as 
confidential; this information, above set forth, having been 
obtained by me, without the knowledge of such employés, 
that I was obtaining the same for the use of the plaintiff, 


GEORGE H. BURT. 
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Subscribed and sworn to before me this 22nd day of June, 
| 1900. 
Emin T. Iuerss, 
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And on the same day the following order was entered, viz. :-— 
Decree Filing Bill and Granting Injunction. 


Frank Seaman, Plaintiff, | ‘ 


| | 
a In Eouiry. 


Berliner Gramophone Company, 
Defendant, 


Upon motion of the plaintiff, Frank Seaman, by Waldo G. 
Morse and Geo. E. Sipe, his counsel, and upon the reading of 
the plaintiff's bill, this day filed in this cause, properly verified, 
and the affidavits of Frank Seaman, Frances Crouch, John T. 
Judge, and Geo. R. Burt, filed therewith, verified on the 22d 
of June, 1900, this court doth order that an injunction be and 
the same ts hereby awarded to restrain the defendant, the Ber- 
liner Gramophone Company, its servants, employés, and 
agents, until the further order of this court, from selling, de- 
livering, or otherwise disposing of, and likewise, from permit- 
ting or allowing any such selling, delivering or@lisposing of, 
within the United States of America, any of the gramophones, 
records, matrices or goods, manufactured by or forthe said de- 
fendant company, and referred to ina certain contract made by 
it, with the plaintiff, and dated the tenth day of November, 1896, 
and exemplified with the plaintiff's bill, and, also, from like- 
wise disposing of or allowing the disposition of, any other 
goods wherein the plaintiff has any interest, to any other per- 
son or persons than the said plaintiff, or those designated by 
him, save in so far as the defendant is entitled reasonably to 
sell, deliver, or dispose of the same, to its officers, directors, 
and stockholders, not for sale, gain, or profit, and except in 
the District of Columbia, for use therein, as provided by said 
contract, and except, also, any deliveries they may now be 
entitled to make, under certain contracts with Tate, Jones & 
Nellis, mentioned in the bill, should any such right of de- 
livery exist, 
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But said injunction shall not take effect until the plaintiff, 


or some one for him, shall execute and file in this cause a bond 
with security to be approved by this court, in the penalty of 


five Urousaned dollars, conditioned to satisty and discharge any 


costs and damages that may be incurred by the defendant by 
reason of the suing out of said injunction in case tlt same 
shall be dissolved. 
a8 
And on the same day Subpeena against the Defendant 
was issued, as follows, to wit: 


Chancery Subpeena. 


Issued 25 June, 1900. 


Unitep STATES OF AMERICA, . 
WestERN Disrricr or VIRGINIA, i 


The President of the United States of America to The 
Berliner Gramophone Company, a corporation organized 
under and by virtue of the Laws of the State of Vir- 
ginia, ond a resident of said State, having its priucipal 
place of business at the City of Roanoke, in said State, 
Greeting: 

We command you, and every one of you, that you ap- 
pear before our Judges of our Circuit Court of the United 
States of America, for the Western District of Virginia, 
at the Clerk’s Office, in Harrisonburg, in said District, on 
the first Monday in the month of August next, to answer 
the bill of complaint of Frank Seaman, a citizen and resi- 
dent of the State of New York, this day filed in the Clerk’s 
Office of said Court in Chancery, then and there to re- 
ceive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being 
pronounced against you by default. 


To the Marshal of the Western District of Virginia, to 
execute: : 
Witness, The Hon. M. W. Fuller, Chief Justice of the 
Supreme Court of the United States of America, at Har- 
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risonburg, this 25th day of June, in the year of our Lord 
one thousand nine hundred and of our Independence the 
124th year. 
A. K. FLETCHER, 
[OFFICIAL SEAL] Clerk. 


\ 
MEMORANDUM. 


The above named defendant is notified that, unless it 
enter its appearance in the Clerk’s office of said Court, 
at Harrisonburg, aforesaid, on or before the day to which 
the above writ is returnable, the complaint will be taken 
against it as confessed and a decree entered according. 


A. K. FLETCHER, 
[OFFICIAL SEAL] Clerk. 


See over for Injunction Mems. 


Indorsements:—Mem.: The defendant, the Berliner 
Gramophone Company, its servants, employes and 
agents, until the further order of this Court, are restrained 
from selling, delivering or otherwise disposing of, and 
likewise from permitting or allowing any such selling, 
delivering or disposing of, within the United States of 
America, any of the gramophones, records, matrices, all 
goods manufactured by or for the said defendant Company, 
and referred to in a certain contract made by it with the 
plaintiff, and dated on the roth day of November, 1896, 
and exemplified with the plaintiff’s bill; and also from like- 
wise disposing of or allowing the disposition of any other 
goods wherein the plaintiff has any interest, to any other 
person or persons than the said plaintiff, or those desig- 
nated by him; save in so far as the defendant is entitled rea- 
sonably to sell, deliver or dispose of the same, to its off- 
cers, directors and stockholders, not for sale, gain or profit, 
and except in the District of Columbia, for use therein 
as provided by said contract, and except also, any de- 
liveries they may now be entitled to make under certain 
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contracts with Tate, Jones & Nellis, mentioned in the bill, 
should any such right of delivery extst—but said injunc- 
tion shall not take effect until the plaintiff, or some one 
for hin, shall exeeute and file in this cause, a bond, with 
security to be approved by this Court, in the penalty of 
Five Thousand Dollars, conditioned to satisfy and dis- 
charge any costs and damages that may be incurred by 
the defendant by reason of the suing out of said injunc- 
tion, im case the same shall be dissolved. 
Teste: 


A. kK. FLETCHER, 
Clerk. 


Mem.: I hereby certify that the bond required above 
has been executed and filed in the cause of Frank Seaman 
vs. The Berliner Gramophone Company, this the 27th 
day of June, 1goo. 

Teste: 
A, .K.. FLETCHER, | 
Clerk, 


Spa. IN CHy. AND INJUNCTION. 


Frank Seaniait 
v. 
The Berliner Gramophone Co. 
Serve on The [Berliner Gramophone Company, 
Roanoke, Va. 


To ist Monday in Aug., 1900. 
But not later than July 16, rgoo. 
Watpo G. Morse, 
Geo, Ik, Sire, 
P. Q. 
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SO 


AMemo.—Said Subpeena and Injunetion was returned as 
executed by delivering to W, G. Robertson, Attorney and 
Agent for the Berliner Gramophone Conmany, at the City 
of Roanoke, Va., July 27, 1goo., 

And at another day, to wit, in the Clerk’s oflice of said 
Court, on the 6th day of August, A. D. 1900, (being the 
first Monday in August, 1900) came the Berliner Gramo- 
phone Company, the Defendant, by Counsel, and filed 
its Answer to the Plaintiff's Bill, which, together with the 
exhibits therewith, is in words and figures following, to 
wit: 


*39 
Defendant’s Answer to Bill. 


In toe Crrcurr Courr or tue Unirrep Srarrs IN AND FOR 
tok Wesrern Disrricr or WIRGINIA. 


Me : A a 3 * i. 7 
Frank Seaman, Plaintiff, | 


against 
= In Eouity. 


Berliner Gramophone Company, 
Defendant, 


ee: 
ANSWER OF THE BERLINER GRAMOPHONE COMPANY. 


Ta the Judges of the Circuit Court of the United States for the 
Western District of Virginia: 


The Berliner Gramophone Company, the defendant 
above named, saving and reserving to itself alJ, and all 
manner of exceptions to the manifold errors contained 
in the bill for answer thereto, or to such parts thereof as 
it is advised, it is material and necessary for it to answer, 
says! 


I. The defendant admits to be true the first, second, 
third, fourth, fifth and sixth paragraphs of said bill. 
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2. The defendant admits the averments of paragraph 7 
oi the Will with the quattheation that the plamtilf ceased 
to carry out the terms and provisions of his agreement 
with defendant, on or before Oetober 2nd, 1890. 


3. The defendant admits the averments of paragraph 8 
of the hill, except the averment that plaintiff spent g@Beat 


sums of money in advertising; defendant is informed, and- 


therefore avers, that most, if not all of the money spent 
in advertising the Berliner Gramophone, was spent by 
the National Gramophone Company and not by Irank 
Seaman personally, 


4. The defendant does not deny the averments con- 
tained in paragraph 9. 


5. The defendant does not deny that the description of 
the Gramophone and records contained in paragraph 10 of 
the Bill is in the main correct. 


6G The defendant admits the averments contained in 
paragraph 11. 


7. That it is admitted, as averred in paragraph 12 of the 
sil, that the sums paid by plaintiff for the employment of 
musicians and others, and for the manufacture of matrices, 
were expended and employed by defendant for plaintill, 
for the purpose of furnishing records for sale and use, 
with such Gramophones as plaintiff might sell, and that 
such Gramophones, without said records, are wholly in- 
operative and of no value. Defendant however avers, that 
plaintiff had no right under the contract, to demand from 
the defendant the delivery of records, to be used upon 
other talking machines than the Gramophone, 


8. The defendant admits the averments contained in 
paragraph 13 of the Bill. 


9. The defendant denies that plaintiff has in all respects, 
well and truly, and according to the letter and spirit of the 
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contract performed the same on his part, amd avers that 
the defendant has well and truly and according to the 
letter and spirit of saul contract performed the same on 
its part. 


10. In October, 1896, plaintiff organized under the 
laws of New York, a Corporation known as the “National 
Gramophone Company,” the purpose of which was to take 
over the contract between the Berliner Gramophone Com- 


“pany and plaintiff. The sai any was organized with- 
yany and plaintiff. The said Company was organized with 


out the approval of the Berliner Gramophone Company, 
and was never recognized in any way by the Berliner 
Gramophone Company as having any rights under the 
contract between it and plaintiff. From the organization 
of said Company, plaintiff bought Gramophones, Gramo- 
phone supplies, and records from the Berliner Gramophone 
Company, and turned them over to the National Gramo- 
phone Company, and said Company sold the same to the 
trade. In Mareh r8gg the “National Gramophone Cor- 
poration” was organized under the laws of New York by 
the plaintiff, who supplied all the capital, the object and 
purpose of which was to manufacture and deal in talking 
machines “particularly the ig eens, ieee known 
as, and ealled Gramophone.” The certtheate of incorpora- 
tion of the National Gramophone Company is hereto an- 
nexed marked Exhibit A. On June rath, 1899, the Na- 
tional Gramophone Company was dissolved, and subse- 
quently all of its assets were assigned and transferred to 
the National Gramophone Corporation. The certificates 
of dissolution of the National Gramophone Company, and 
of the organization of the National Gramophone Cor- 
poration, are hereto annexed marked Exhibits B and C. 
The said National Gramophone Corporation was never 
recognized by the Berliner Gramophone Company as hav- 
ing any right under the contract between the Berliner 
Gramophone Company and plaintiff. Nevertheless, plain- 
tiff, in violation of his contract, and without the permission 
of, and against the will of the Berliner Gramophone Com- 
pany, did, until recently, turn over to the said National 
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Gramophone Corporation, all or nearly all of the goods ‘ 12. The defence 
which he purchased from the Berliner Gramophone Com- ords and the pri 
pany, under the contract of October 10, 1896. since Oc- the Bill to have 
a | tober 2, i8yy, plaintiff has not ordered from the Ber- years 1897, 1808 
bettie | liner Gramophone Company any .Gramophones, but has avers that it has 


ords to plaintiff, | 
held unfilled, un 
a proper explana 
ophones, and wl 
tional Gramopho 
ing Machine Cc 
Gramophone bus 
October roth, 1& 


ordered large quantities of records, nor has the Ber- 
liner Gramophone Company sold or delivered to the 
National Gramophone Corporation, or to any other 
person or Corporation, any Gramophones, except such 
as were ordered by the said plaintiff on or prior 
to October 2nd, 1899. Since October 2nd, 1899, the 
said plaintiff has persistently demanded that the Ber- 
liner Gramophone Company shall sell and deliver to him 
under the contract of October roth, 1896 (it to purchase 
the same for that purpose) a certain talking machine manu- 
factured by the Universal Talking Machine Conipany, 
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hee pee 3 which machine is an infringement of the Gramophone, rices, but the tit 
| ie “nos and against which Company suit by the defendant: herem not in the plainti 
is now pending for caid infringement. The purpose at possession variou 
xe # plaintiff in making this demand was to sell through the matrices, which 
es a | medium of the National Gramophone Corporation in- deliver to the pk 
edd 4 fringing machines manufactured by the Universal ‘Talk- «& would no longe 
ae 4 ing Machine Company. The certificate of organization October roth, 1 
'd) ; of the Universal Talking Machine Company is hereto avers that owins 
5 4 annexed marked Exhibit D. The plaintiff is a Director the contract of ¢ 


of the National Gramophone Corporation, has been its at the present t: 











Ka = a —— 40. OO other persons to 
te | Treasurer, and has owned, if he does not own at present, time, defendant 
Paste 2 st a large if not controlling interest in its stock, and directs ords, nor has it 
<i en me the business policy of the said Company. Defendant avers . i 
Ss ; that plaintiff has fraudulently and maliciously conspired 14. It is true, 
bi with said Company, and used said Company to enable that plaintiff or 
3 i - him to evade the provisions of the contract of October records, subseqr 
10th, 1896, relating to the purchase by him of Gramo- the month of M: 
3 phones, while at the same time he sought to avail himself such orders for 
; t of the privilege of buying records from the Berliner Gram- ant has not sent 
k ophone Company. rices, since May 
Yi of May defenda 
< i Ir. The defendant denies all of the averments con- first of May, bu 
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12. The defendant does not deny the number of rec- 
ords and the ptices therefor averred in paragraph 16 of 
the Bill to have been delivered to plaintui during the 
years 1897, 1898, 1899 and 1900. Detendant, however, 
avers that it has never declined or refused to furnish ree- 
ords to plaintiff, but thatthe later orders for records were 


held unfilled, until plaintiff should furnish to defendant ° 


a proper explanation of why he no longer ordered Gram- 
ophones, and why through his connection with the Na- 
tional Gramophone Corporation, and the Universal Talk- 
ing Machine Company, he had ceased to promote the 
Gramophone business, thereby violating his agreement of 
October roth, 1896. 


13. It is true as averred in paragraph 17 of the bill that 
the defendant has in its possession great numbers of mat- 
rices, but the title to such matrices is in the defendant and 
not inthe plaintiff. Tt is also true that defendant has im its 
possession various and numerous records, stumps, and such 
matrices, which it has always been ready and willing to 
deliver to the plaintiff, pon assurances from lim that he 
would no longer continue to violate his agreement of 
October roth, 1896, Defendant a advised and therefore 
avers that owing to the many and manifest breaches of 
the contract of October roth, 1896, by the plaintiff it has 
at the present time the right to sell such records t@ any 
other persons to whom it may desire; but up to the present 
time, defendant avers that it has not sold any of such ree- 
ords, nor has it threatened to sell the same. 


14, It is true, as set forth in paragraph 18 of the Bill, 
that plaintiff ordered from defendant large numbers of 
records, subsequent to the 18th day of April, and during 
the month of May, 1900, but defendant has deferred filling 
such orders for the reasons hereinbefore stated. Delend- 
ant has not sent any bills to the plaintiff, for talent or mat- 
rices, since May rst, 1900. It is true that since the first 
of May defendant has used matrices, made prior to the 
first of May, but is advised and therefore avers that it has 
a right so to do. 
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15. Lhe defendant does not deny as averred in para- 
eriph po the aiuuber amd value of the records ordered 
by plaintiff, but ir does deny that it has ever refused to 
supply saul orders. % 


16, The defendant denies, as averred in paragraph 20 of 
Bill, that it has refused to fill the orders of plaintiff therein 
referred to, but has delayed hllme the same, for the reasons 
herein before stated. Defendant further avers that, practi- 
cally, the only customer which the plaintiff has had, is the 
National Gramophone Company, and its successor, the 
National Gramophone Corporation. All of the orders 
referred to in paragraphs 18 and 19, with one exception 
contained a direction, that the records should be delivered 
to the National Gramophone Corporation. During’ all 
this- time, the National Gramophone Corporation, whose 
business and policy the plainuiff directed, was engaged in 
the sale of a talking machine known as the Zonophone, 
which was an iaftringinge machine on the Gramophone, and 
to prevent which infringement, the Berliner Gramophone 
Company bad fled bills ia lequity, agamst the Nutiongl 
Gramophone Corporation, on May 26th, 1900, Defendant 
further avers that on May 18th, 1900, the National Gramo- 
phone Corporation announced, that the Gramophone had 
been withdrawn from sale and that thereafter the Zono- 
phone alone, would be sold by them as appeared by ad- 
vertisements of National Gramophone Corporation, an- 
nexed hereto and marked exhibits E and J. <A large 
numiber if not all of the announcements and advertisements 


of the National Gramophone Company and the National — 
Gramophone Corporation, and Universal Talking Ma- - 


chine, including the announcement that the Gramophone 
had been withdrawn from sale, and that the Zonophone 
was to be sold in its place, were personally inserted by the 
plaintiff in various periodicals. On information and be- 
lief, defendant avers that plaintiff personally handed copy 
for such advertisements, to the advertising manager of 
MeceClure’s Magazine, The Chautauquan, Review of Reviews 
and Life, and Montreal Star. Copies of letters addressed 
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by the plaintiff to the Montreal Star are hereto annexed, 
marked J’xhibits F and C,. 


17. The defendant denies all of the averments contained 
in paragraph 21 of the Bill. 

‘ 

18. The defendant admits, as averred in paragraph 22 
of the bill, that a great and large demand for thousands 
of such machines and records exists, but is without knovwl- 
edge as to plaintill’s desire to supply such demands. De- 
fendant denies all the remaining averments of said para- 
graph. 


19, The defendant denies, as averred in paragraph 23 of 
the bill, that plamtiff’s loss if he has sustained any, has 
been caused by any unjust and arbitrary refusal by de- 
fendant, to deliver goods under and pursuant to the con- 
tract of October soth, 1896. Defendant is advised and 
therefore avers that i the pkuntif has any cause of action 
agaist the defendant, he has an adequate remedy at law, 
and that a court of Equity has no jurisdiction. 


20, The defendant does not deny the averments, con- 
tained in paragraph 24 of the Bill, but is*Advised and there- 
fore avers, that under the circumstances herein before fully 
set forth, it was entitled, in law, to delay the delivery of 
records ordered by the plaintiff since April 19th, 1900. 


21. The defendant admits, as averred in paragraph 25 
of the Bill, that plaintiff has demanded from defendant to 
furnish to him samples of new records, but defendant de- 
nies that it has refused to furnish such samples. De- 
fendant is advised, and therefore avers, that under the 
circumstances herein before fully set forth, it was not re- 
quired in law to furnish such saniples. 





ct * Ay 
22. The defendant admits, as averred in paragraph 26 of 
the bill, that plaintiff has demanded from it a statement of 
the matrices made and on hand, and likewise of the rec- 
ords, but it denies that it has refused to furnish such state- 
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ment. Defendant is advised, and therefore avers, that for 
the reasons lierem before fully set forth, it was not in law 
obliged to furnish such statements. 


23. The defendant denies, that plaintiff was entitled, un- 
der the circumstances hereinbefore and hereinafter fully 
set forth, to demand arbitration as to any matters of dis- 
pute, as to the construction of the contract of October, 
1Sg6. 


24. And the defendant, further answering says, that un- 
der the contract of October 10, 1896, plaintiff covenanted 
to order and purchase from defendant gramophones and 
gramophone goods, to the minimum amount of Ten thou- 
sand dollars, at manufacturing cost, during each and every 
calendar month. Plaintiff also covenanted to “use his 
best ciforts to promote the gramophone business in the 
United States,” and to “advertise gramophones and gram- 
ophone pouds, promunently and freely as ‘Berliner’ Gram- 
Ophones and ‘Berliner’ Gramophone goods.” Plaintiff 
also covenanied not to “manufacture buy sell or use gram- 
ophones Or gramophone goods, or any parts thereof, or 
other talking machine or parts thereof, except such as he 
buys from the licensor.” Plaintiff also covenanted not to 
“make use of any other name than that of Emile Ber- 
liner, in connection with gramophones and gramophone 
goods,” and not to “detach or deface any patent marks or 
other marks or labels, placed by the licensor, upon its 
gramophones, gramophone goods and publications,” and 
not to “add to them other marks or labels without the 
consent in writing of the licensor.” Plaintiff also cove- 
nanted to extiubit at all times, his books of account to de- 
fendant when requested. 

Defendant charges that plaintiff has broken the above 
covenants as follows: 


(a.) He has not from October 2, 1899, to the date of ° 


the filing of this hill, ordered gramophones and gramo- 


) cont 
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phone goods to the minimum value of Ten thousand dol- ; 
lars, at manufacturing cost, during each and every calen- , 
dar month. 
(0.) Plaintiff has not used his best efforts to promote the Teac a amas ase 


gramophone business, but on the cqntrary has constantly 
endeavored to injure said business, by combining with the 
National Gramophone Corporation, and the Universal 
Talking Machine Company, in placing upon the market 
and promoting the sale of the Zonophone, a machine 





which infringes the Gramophone. Instead of promoting- he Sak aa a 

the gramophone business, he has done all in his power to fH ASS ae are sees 
promote the sale of a machine, made and sold by a rival | Shatin ht em ane sy ey 
company. 


a ae Sea. 


(c.) Plaintiff has not advertised gramophone goods 
2 ae is : ps ; >, or 
prominently and freely, as “ ‘Berliner’ gramophones and oe Gag Oe Resse 
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systematically suppressed the name “Berliner” in his ad- 
vertisements, and in those of the National Gramophone 
Corporation which he controls, and in said advertisements 
he has also in many cases substituted the word “zono- 
phone” or the word “vocaphone” for the word “gramo- 

phone.” 3 
(d.) Plaintiff secretly and without the knowledge of the 
defendant, early in the year 1895 manufactured gramo- bie pe aa peas 2 
phone records. Defendant had no information of this . if Hes Feet Ft 
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breach of contract, on the part of plaintiff, until shortly 
before the filing of the bill in this action. 

(c.) Plaintilf has caused marks and labels, placed by de- 
| fendant upon its gramophone goods, to be detached and 
tan tg defaced. In the spring of 1898, plaintiff instructed C. G. 
pi Child, at that time an employee of the National Gramo- 
phone Corporation, that he should not be too particular 
about the patent stamp bearing the name E. Berliner 
Gramophone, with dates of patent, stating that he, plain- 
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enable defendant to determine whether the plaintiff had 
complied with the contract of October roth, 1896, relat- 
ine to advertising. Plaintilf, however, refused to comply 
with defendant’s request, and has never at any time ex- 
hibited to defendant the proper books of accotnt, which 
would enable the defendant to ascertain the information, 
upon which the question in dispute had arisen. 

(g.) Plaintiff through his control of the National Gram- 
ophone Corporation permitted a consent decree to be 
entered aeainst it, in a suit in equity instituted by the 
American Graphophone Company against Frank Seaman 
and the National Gramophone Corporation, which suit 
was brought to restrain the sale of gramophones and al- 
leged the infringement of the graphophone. The consent 
decree was entered on May 5, 1900. On May toth., 12th., 
18th., and June 27th, rgoo, the notices or circulars marked 

“Texhibits HH. I, J, and JX” were all sent out from the 
National Gramophone Corporation’s office. 


25. Defendant further states that since April 1900 when 
the defendant came to a full knowledge of the acts and 
purposes of the plaintiff, it constantly appealed to Him 
to explain his conduet and to comply with the terms of his 
contract. lull opportunity was given him to do so, and 
it was not until after the present bill was filed that de- 
fendant on July 24, 1900, cancelled the contract, and on 
July 26, 1900, notified the plaintiff thereof. 
tion of the Berliner Gramophone Company cancelling the 
contract and the notice to plaintiff thereof and affidavit 
of service are hereto annexed marked Exhibits L, M, 
and N, 


26. Defendant is advised, and therefore avers, that ow /— 
ing to the bad faith, which the plaintiff has displayed - 
toward the defendant, and his numerous breaches of the < «|: 
contract of October 10, 1896, plaintiff has no standing ae 
in a court of equity, to demand the relief prayed for i in’): 
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r Wherefore defendant having answered prays that said 
& bill be dismissed with costs. 
ly BERLINER GRAMOPHONE COMPANY, 
X- By 
ch . THOMAS S&S. PARVIN, 
n, | ee | President. 
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Exhibit A, with Answer. 


CERTIFICATE OF INCORPORATION. 


OF 


NATIONAL GRAMOPHONE COMPANY. 


We, the undersigned, desiring to form a corporation pur- 
suant to the provisions of the Business Corporation’s Law, 
all being of full age, citizens of the United States, and 
residents of the State of New York, do hereby certify: 

furst—The name of the proposed corporation, is Na- 
tional Gramophone Company. 

Second.—The purposes for which it is to be formed, are: 
to purchase and take over a contract or contracts for the 
sale and introduction of gramophones, and the license, ex- 
clusive or other, to introduce and sell the same, granted, 
Or Which may be hereafter granted by the Berliner Gramo- 
phone Company, a corporation organized and doing business 
under the laws of the State of Virginia, or any other corpo- 
ration or person for the introduction of any gramophones, 
for the exclusive manufacture, sale or use whereof said com- 
pany Or companies, person or persons, may own patents, 


issued by the United States of America, or of any other 


similar instrument or instruments, for recording or repro- 


ducing sounds; to manufacture own, sell, lease and operate — 


gramophones, gramophone goods, and other appliances, 
useful in, or connected therewith; to purchase and own ma- 
terial to be used in the manufacture, production or operation 
thereof; to own, hold and control patents, United States 
and foreign, issued and to be issued for, and upon such 
articles, and upon processes and systems for the manufac- 
ture or production thereof, or the accomplishment of re- 


sults produced thereby; to license others to prosecute such 


business and use said inventions and appliances, so far as 
may be consistent with the right which may be acquired 


by it; to introduce and exploit such inventions and manu- » ; 


factures, and to own and control patents, inventions and 


discoveries, useful for that purpose; to manufacture, deal. ; 
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in, and sell articles which may be manufactured, and buy 
and sell articles which may advantageously be bought and 
sold in connection with said business; to purchase and 
sell machinery and other property, necessary or conve- 
nient in the transaction of the business of this company; 
to own, control, sell and deal in stocks and bonds of cor- 
porations, using such machines, appliances, inventions; to 
deal in or with them or any of them, so far as this may be 
done, in accordance with the laws of the State of New York, 
and as shall be useful or advantageous in conducting the 
business of the company; to buy or lease lands and build- 
ings for the conduct of such business, and mortgage, lease 
or sell the same if expedient; to raise means, for the con- 
duct of such business, by the issuing of bonds or other 
obligations, and to mortgage for that purpose, the charter 
and franchises of this corporation; and in general, to do 
and perform any and all acts, and negotiate and carry out 
any and all contracts and arrangements, which’ shall be 
deemed by its directors officers necessary, convenient or 
advantageous therein or thereto. 

Third.—The amount of the capital stock is Fifty thou- 


~ sand (50,000) Dollars. 


Fourth—The number of shares of which the capital 
stock shall consist is five hundred (500), and the amount 
of capital with which said corporation will begin business 
is fiity thousand (50,000) Dollars, 

Fifth.—The location of its principal office is to be in 
the City of Yonkers, County of Westchester and State of 
New York, and its business is also to be carried on in the 
Cities of New York and Brooklyn, and throughout the 
United States of America. 

Sixth.—Its duration is to be fifteen years. 

Seventh.—The number of its directors is to be three. 

Eighth—The names and post-office addresses of the di- 
rectors for the first year are as follows: 


. NAMES. Post-OFrFIcE ADDRESSES. 
Frank Seaman, Yonkers, New York. 
Harry Bentz, 113 West 76th Street, New York, New York 


William B, Owen, 1 Grammercy Park, New York, New York, 
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Ninth—Vhe names and post-office addresses of the sub- 
scribers, and the number of shares which each agrees to take 
in the corpurativn are as follows: 


j NuMBER 
Post-OFFICE ADDRESSES. OF SHARES. 


Yonkers, N. Y. 498 
New York City, N. Y. I 
New York City, N. Y. I 


NAMES. 


Frank Seaman, 
Harry Bentz, 
William I. Owen, 


In Vitness HW hereof we have made, signed and acknowl- 
edged this certificate this toth day of October, 1896. 


FRANK SEAMAN. 
HARRY BENTZ. 
WILLIAM BARRY OWEN. 





City anp County or New YORK, | | 
Srare or New York, es By 


On this 19th day of October, 1896, before me the sub- 
scriber, personally came Frank Seaman, Harry Bentz and 
William B. Owen to me known, and known to me personally 
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City anv County or New York, PP 
STATE OF New York, st 


J, Henry D. Purroy, Clerk of the City and County of 
New York, and also Clerk of the Supreme Court of the 


said City and County, the same being. 


a Court .of Record, do hereby certify, 
That F. C. Hardy has filed in the Clerk’s 


certified copy of his appointment as 





with hig autograph signature, and was 
at the time of taking the proof or acknowledgment of the 
annexed instrument, duly authorized to take the same. And 
further, that I am: well acquainted with the handwriting of 
such Notary, and verily believe the signature to the said 
certificate of proof or acknowledgment to be genuine. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of the said Court and County, the 24 day 
of Oct., 1896. 

HENRY D. PURROY, 
Clerk. 

Indorsed:—The National Gramophone Company. Cer- 

tificate of Incorporation. 


Tax for privile of organization 
of this Corporation 


$62. 


Under Chapter 908, Laws of 1896. 
1 i 
Siate Treasurer before Fillng. 





StaTE oF New York, 


OFrFIce OF SECRETARY OF STATE, 


Filed and recorded Oct. 28, 1806. 


ANDREW DAVIDSON, 
Deputy Secretary of State. 
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STATE OF New York, 
Orrice of THE SECRETARY OF STATE, 


\ss, 


I have compared the preceding with the original Cer- 
tificate of Incorporation of National Gramophone Company 
filed and recorded in this office on the 
28th day of October, 1896, and do hereby 
certify the same to be a correct tran- 
script therefrom and of the whole of ‘ams 
original, 

Witness, my hand and the Seal of 





City of Albany, this seventeenth day of July, one thousand 
nine hundred. 
J. B. H. MONGIN, 
Deputy Secretary of State. 
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Exhibit B, with Answer, 











TaN Cent 
INT. Rev. STAMP 
CANCELLED, 





We, the undersigned Frank J. Dunham, President, and 
Orville D, LaDow, secretary, respectively, of the National 
Gramophone Company, a stock corporation. other than a 
moneyed or a railroad corporation, organized under the 
laws of the State of New York, do hereby, for the purpose 
of complying with the provisions of section 57 of the 
Stock Corporation Law, in relation to voluntary dissolu- 
tion of corporations, make and attest this certificate, and 
attach the consent, verified statement and proofs required 
by said section, as follows to wit; 

That the board of directors of such corporation, at a 
meeting called for that purpose, held at the oflice of the 
corporation, No. 874 Broadway, in the City of New York, 
on the thirty-first day of March, 1899, at eleven o'clock 
A. M. of which meeting at least three days notice was given 
to each, as appears by the affidavit of Orville D, LaDow, 
hereto annexed and forming part hereof, by a vote of a 
majority of the whole board adopted the following resolu- 
tion. 

“Resolved, That in the Opinion of this board of directors, 
it is advisable to dissolve this corporation forthwith, pur- 
suant to section 57 of the Stock Corporation Law, and 
that a meeting of the stockholders be called, to be held 
at the New York office of the corporation, at the office 
of the company, No. 874 Broadway, in the City of New 
York, on the nineteenth day of May 1899, at twelve o’clock 
noon, for the purpose of voting on a proposition that the 
corporation be dissolved; 

“Resolved further, That the secretary cause a notice of 
such meeting to be both published and served, or mailed, 
according to law; that the secretary or treasurer, and the 
président or vice-president: of the corporation, execute a 
certificate showing the adoption of this resolution, and 
setting forth the proceedings of the meeting to be held by 
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the stockholders, and that they also attest the written con- 
sent of the stockholders, that said corporation be dis- 
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isting board of directors and the names and residences of 
the officers of the corporation and proofs of publication, 
and service of all statutory notices.” 

That notice of a meeting of the stockholders of the said 
corporation for the purpose of voting upon a proposition 
that such corporation be forthwith dissolved, was published 








ganized said meeting, by choosing the undersigned, Frank 
J. Dunham as chairman, and Orville D. J.aDow, as secre- 


tary thereof. 





and the same is her¢ 
holders of the Natic 
that such dissolutio; 
consent in Writing in 
case made and rovi. 

That the votes of. 


ae in the Yonkers Statesman, a newspaper published and cir- | of 
eK. 2 lating in tle County of Westchester, that being the . amount, of the stock 
A aes re ) SA eT: 8 having bee » 
2 2 oat) county wherein such corporation has its principal office, vais! laze mM cast in: 
R pitts once a week for three weeks successively, next preced- ‘here ared duly a 
7a ing the time appointed for holding such mecting, (as ap- = discnined' the cons 
keve wh: pears by the proof of publication of said notice which is by tte . pie forthwit 
Bae hereto annexed and forms part hereof.) | dic 2 _ by ‘the ho 
A h: That on or before the day of the first publication of such wie Sis th . COrPOrdtio: 
Paw i notice, to wit, on the 19th day of April, 1899, a copy their SA dati aget 
AE oo thereof was served personally on each stockholder or mailed hee nsent, which ¢ 
ee, 4 to him at his last known post-office address, as more fully me an signed by suel 
Se appears by the affidavit of Orville D. LaDow, which is ae Vine ae heret 
Peery et hereto annexed and forms part hereof. ocrtifiet pete Where 
eee *44 ate tis 8th day 
ea “ That pursuant to such notice a meeting of the stock- sie A ee ag 
Mg iS holders was held on the nineteenth day of May, 1899, at Bas 
| og | twelve o’clock noon, at the New York office of the corpora- ° Seta, my 
hs | tion in the City of New York, at 874 Broadway, that 4 Rae its 3 
poe ae ; being the city, in which the last preceding meeting of the i ee By 
“igi corporation was held. STATE ‘OF New in 
ee That at such meeting, the holders of more than two- County or New, Yo: 
Se? se thirds in amount of the stock of the corporation, then Hosa fcak? 
ern Daly outstanding, appeared in person, or by attorney, and or- rank J, Dunham, } 
duly sworn, each for, 


said Frank J, Dunhan 
Gramophone Company, 
is the secretary, and-tl 
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That the notice of the meeting, and proof of the statu- i 
tory pubheation and service thereof, were presented and 
read. 
That upon motion, the following resolution was adopted, 
by the affirmative votes of holders of more than two-thirds 
in amount of the stock, to wit, 
“Ieesolved, That the action of the board of directors 








| | favoring the dissolution of this corporation forthwith, be- | 
> and the same is hereby approved, and that we, the stock- vee 
: ; holders of the National Gramophone Company, consent oat 
that such dissolution shall take place, and signify such ons 
: 4 consent in writing in conformity with the statute in such Bhi the 
case made and provided.” tga 
l 4 That the votes of the holders of at least two-thirds in an 
3 amount, of the stock of the corporation then outstanding, ae Le 
3 : having been cast in favor of such resolution, the same sotaes 
4 | “was declared duly adopted. Ste 
s ; Thereupon the consent in writing that such corporation eke 
‘gk, g be dissolved forthwith, was executed cither in person or ‘ F ina 
3 qq by attorney by the holders of two-thirds in amount of the oh a 
= 4 stock of the corporation then outstanding, to wit, the holders Shey 
, BY of Six thousand twenty-three (6,023) shares did so signify hee 
Yin: : 4 their consent, which consent, together with the powers of Sey 
fe a attorney signed by such stockholders executing such consent eee} 
yr hs by attorney, is hereto annexed and forms part hereof. saat os 
i. vee In Witness Whereof, we have made and signed this " 
x # certificate this 8th day of June 1899, 
Oe are FRANK J. DUNHAM, 
ee 4 a Pres. 
een Sh: ORVILLE D. LaDOW, Forbin g 7 
ae Mant ith Secretary. Ge in A ae 
6 ie oe mee & STATE OF NEW YORK, , 
“di ae County oF New York, hss 
apy on) asf Frank J. Dunham and Orville D, LaDow, being severally 
ey poe duly sworn, each for himself deposes and says that the 
ik | said Frank J. Dunham is the president of the National 
e Gramophone Company, and the said Orville D. LaDow 
is the secretary, and that the foregoing certificate signed _ 
4 : Et Sa eas 
Ss Saw 2 Wt Sa ES ik aga Ree Sie 
‘ 2 etre ; sat eee, Pep es ee ep es 
(ar Mattie | : \ , f dng 
cab 6 F : Ns. | sah : 
a : 4 a eee 
+ é Sela # 
§, : ai eat ah R + 
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t by them respectively, is true according to the best of the writing of said 
knowledge, information and belief of each of said depo- A genuine, as 1 ye 







_ nents. | In Lestimony | 
» tei ae Deponents further say, and each for himself says, that aflixed the Seal C 
Beet. the annexed written consent of the stockholders of the Nite . “June ore 
. One said corporation, executed either in person or by attorney, i , . oe 4 
| RS consenting to the dissolution forthwith of said corporation, “4 age car | 
Be se Was sO executed at said meeting of stockholders, held telee : Cancel Ret 
Beas as in sail foreyoing certificate mentioned, on the nine- BES 
Bits teenth day of May 1899, and that the number of shares I We, “the an 
a set out opposite each signature, to such consent, is the | , " Gales Co 
ee 4 number of shares standing on the books of the corpora- Bly ~~ thirds j in amoun 
Pe tion, in the name of such consenting stockholder, and that ae standing. phave 
te fe, ' the total number of shares outstanding issued by said cor- | = that sie: said 


poration is cight thousand, and that the number of con- | ~ forthwith dissol 
e Me senting shares, is in excess of two-thirds in amount of the | Pa saat ment, for the p 
Deeds Pee stock of sakl corporation so outstanding as aforesaid. | 2) INH ag) Tequired 
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Leite FRANK J.DUNHAM As oe ioe. Aas a 
alee Bae. ORVILLE D. LaADOW. er ee ice Wh 
oe 
pone ini | . opposite thereto 

Be Sworn to before me this 8th day of June 1899. RRR ESIVELRS thi 

pioee Me Emit T. Fuess. “(Sina 
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es: e [SEAL] Notary Public No. 8&9. Bait Cae at Bs Ae i me Dunham. 
“ to iy Jae. New York Co. N. Y. ye WON. LeCato,. 
Was bars th ————. , ie Vee oe! yi: William C, Spen 
STATE oF NEw York, \ Ve ee i ‘4 ss -. Geo. A. Robi ng 
County or New York, J* RMT eceamae cs Fa Frank Seaman; 
I, William Sohmer, Clerk of the County of New York, eek Sect, FS Macey i Aone 
and also Clerk of the Supreme Court for the said County,,© 0° fy 0] Lik te 0. D. LaDow i 
the same being a Court of Record, Do ~ 9 °° vf Se ea ee poe | 
Hereby Certify, That Emil T. Fuess be- -: nas 
_ fore whom the annexed deposition was 
taken, was, at the time of taking the 
same, a Notary Public of New York, | 
dwelling in said County, duly appointed . 
ae : and sworn, and authorized to administer 
(oe _ oaths, to be used in any Court in said State, and for gen- 
tare 4 . eral purposes; that I am well ecquainted with the hand- — 
F 
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Writing of said Notary, and ‘that his sion 
genuine, as I verily believe. 

In Testimony lV’hereof, I have hereunto 
afiixed the seal of the said Court 


June 1899. 


ature thereto is 


set my hand and 
and County, the 9 day of 


WM. SOHMER, 


Clerk. 
Canceled Revenue Stamp—ro cents, 


We, the undersigned, stockholders of The National 
Gramophone Company, being the holders of at least two- 
thirds in amount of the stock of said Company, now out: 
standing, have consented and do hereby signify our consent 
that the said National Gramophone Company, shall be 
forthwith dissolved, and we do hereby sign this instru- 
ment, for the purpose of signifying such consent in writ- 
ing, as required by section 57 of the Stock corporation 

“Law. 

fn Witness Whereof, we have hereunto set our hands and 
opposite thereto the number of shares of stock held by us, 
respectively, this nineteenth day of May 1899. eh 

tte Sob VE 


(SIGNATURES) (Number or SHargs) Wie 


F.. f. DURA OM EE SLs wetielauinaleey: esos 546 
WN: LeCato.... 


Pes ee ee OO OEE R Ce SEG 6.676 018 6b’ oles 20 


William C. YL, an Ee eT eo 100 


Geo. A. Robinson by W. C. Spencer Atty... 100 
Frank Seaman 


Cais tile SW Aiea ae ale sie! eie/d\ei Age SOG 
Lillie H. Seaman by Frank Seaman Atty...... 800. 
Anna G. Conger by O. D. LaDow, REY aio ohh 20 
CMB ADO iy citisotdrdlewtecciay. pho | 84 
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F. J. DUNHAM, 
President. 
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Sem i O. D. LaDow, 

5 a 
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: . : as [ verily beliey 
STATE OF New Yorn, | aad ’ 
ete ir oe) Aa | fn Testimony 
County or New York, J steed AA Seal 
: Cc 


Orville D. LaDow, being duly sworn deposes that he , June 1899. 
ig the secretary of the National Gramophone Company ; that 1 a ear 
on the 27th day of March 1899, at the City of New York, ] ae OT reac: 
he served upon each of the directors of the said company j Canceled Rey 
notice of meeting of the board of directors, to be held for ; td K 
the purpose of determining whether the said company | STATEMEN1 
er | should. be dissolved, by delivering to each of said directors | 4 3 he BRS. oe 
is oe personally, a copy of the same; that such notice specified © ¥ pele 
iy" 4 The followin: 
Br aa that said meeting was to be held at the office of the com- : dences of thi és 
nar Sep oas pany at No. 874 Broadway in the City of New York, on | G sehr ae 
7: : ee | . ramophone C 
ree the 3rst day of March, 1899 at 11 o’clock A. M. that each . | ofits officers; 
of said notices was received, and all of the directors at- ! *; 
tended such meeting, and took part in the same | : 0 u DL OP 
: rville LaDo 
4 : 


ace i) i William € Spen 
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« Pay meres at S 2 | : ' 
| Ge eae Sworn to before me this 8th day of June 1899. 
® \ ee pes : 2 at 
of a Emit T. Fugss. mee Naat ee 
‘ heavias “Aq [SEAL] Notary Public No. 89. | 5  <Frank i Dunha: 
aa Ur { . Pe taps 
wm | New York Co. N. Y. a aa Orville D, Lads 
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ae eee STATE OF New York, \ eS 

fee! Fas! County or New York, J°” i | , _Crry & Couw 
ERR ee I, William Sohmer, Clerk of the County of New York, si 4 e es Bly + Orville D,. ch 
ues". as and also Clerk of the Supreme Court for the said County, RE EG ‘is the Seeretan 
Fg eye tae ' Ke Ee hae hd Pe 

i amas the same being a Court of Record, Do cs le | and thatthe fo 


BY: pr Hereby Certify, That Emil T. Fuess be- Ress Wee tec dences of the e 
ne ae | fore whom the annexed deposition was, ‘pany 18 true, Rt 
% pe aa taken, was, at the time of taking the ! “4 haat he: ¢ a Rime he 
f ) San same, a Notary Public of New York, ee Ts a are Biase 
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of said Notary, and that his signature thereto is genuine, 


as I verily believe. 
In Testimony lV hereof, 1 have hereunto set my hand and 
affixed the seal of the said Court and County, the 9 day of 
une 1899. 
at he J WM., SOHMER, . 
; that ‘Clerk. 
oe Canceled Revenue Stamp—tIo cents. 
le for Le | 
STATEMENT REFERRED TO IN THE FOREGOING 
ee CERTIFICATE, 
ectors 
ecified The following is a statement of the names and resi- 
: com- dences of the existing board of directors, of The National 
tk, on Gramophone Company, and of the names and residences 
t each of its officers: 
rs ate ; Names or Direcrors. RESIDENCES. 
. ~ Omille Di) Eadow <<. «S68 £553 & & Moukers N.Y: 
Ww. Franke: 3, Duiharr) esis fe eS a we de Be Worle BUY, 
: WillianiiG Spencer: coal. ee oe oe et, Bork nN, 
er NAMES OF OFFICERS. RESIDENCES. 
gt 89 Frank J. Dunham President .... . . New York, N. Y. 
YY Orville D. LaDow Secretary .. . . . . Yonkers, N. Y. 
ae Z Frank Seaman Treasurer, . «5 i. « «Yonkers, N, ¥. 
£7 


STATE OF NEW YORK, \ 6: 
City & County or New York ; 


a seh ret i 


Orville D, LaDow, being duly sworn, deposes that he 
is the Seeretary of The National Gramophone Company 


Peed HV ix 


Parbile 


Coty and that the foregoing statement of the names and resi- 
: Hive: dences of the existing directors and officers of said com- 
a wid pany is true. : 

oS ihe ORVILLE D. LaDOW, 

ing : Secretary. 
vy York, 

ppointed Sworn to before me this 8th day of June 1899. 

minister Emit T, Furss 
“general [SEAL] Notury Public No, So. 
dwriting New York Co. N. Y. 
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STATE OF New York, \ = 
Si er i= ree et r 1. iG vs ¥ 
et ae ; I, William Sohmer, Clerk of the County of New York, Conger of Irving 
a Ke “e-# and also Clerk of the Supreme Court for the said County, appoint O. Dit 
| 4 the same being a Court of Record, Do momy name, pla 
yee . llereby Certify, That Emil T, Fuess be- mecting of the st 
aioe oh fore whom the annexed deposition was Company at the 
wt nn 38 ; taken, was, at the time of taking the according to the ; 
Mee, same, a Notary Public cf New York, to vote, if then 





In Witness Wh 


dwelling in said County, daly ap- 
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y Js pointed and sworn, and authorized to seal this 26 day o 
Bh. ' administer oaths to be used in any Court in said State, nine, eS 
es es “= 4 and for general purposes; that I am well acquainted with rit Sey 
eet the handwriting of said Notary, and that his signature Signed and Deliv: 
ee thereto is genuie, as I verily believe. the Presence 
myer In Testimony HWhercof, 1 have hereunto set my hand and A. G Con 
aa Ne afiixed the seal of the said Court and County, the 9 day of Seas 
4 bi 3 egy ats June PSgy. (Canceled Reve 
Bee! 2 ig WM. SOITMER, — @5 cen 
eee ey i Canceled Revenue Stamp—t1o cents, Mae ENS oe 
Bere kos 4 KNow ALL atm 
Re paiaters peaniany OF gnee 
im foe ay 4 KNOW ALL MEN BY THESE Presents, That I G. H. Rob- appoint F rank Se 
i Sie cee inson, do hereby constitute and appoint W. C. Spencer my name, place an 
Baan Ss oe Attorney and Agent for me and in my name, place and ing of the stockho! 
Fo. 2 | stead, to vote as my proxy at any election or meeting of pany, at the office 
Beas | sal the stockholders of The National Gramophone Co., ac- cording to the nth 
Blak af cording to the number of votes, I should be entitled to to vote, if then pe 
be ae | vote if then personally present. tN We sinass Hele 
be i In Witness IVhereof, I have hereunto set my hand and seal this 18th day 
ue ra seal this 19th day of May one’ thousand eight hundred and , . Pes ts 
} ninety-nine. | isnemperse f 
: G. H. ROBINSON, [u.s.] "Sealed and delivet 
: Signed and delivered in | the presence ¢ 
the presence of _ Marnorpe 
“ Joun F. Garvey. (Canceled Reven 
2 (Canceled Revenue Stamp) ts (25 cent: 
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IXNOW ALL MEN BY THESE Presents, That I Anna G, : mee saeatha err th 
Conger of Irvington New York, do hereby constitute and . PS iteae ase Hage het 
‘ < 10 Oe ee irae | 
appoint O. D. LaDow, Attorney and Agent jor me, and ec eae SENE 


i ay name, place and stead, to vote as my proxy ata 
mecting of the stockholders of the National Gramophone 
Company at the office of the Co. May 19, 99, at noon, 
according to the number of votes that I should be entitled 
to vote, if then personally present. 

In Witness Whereof, I have hereunto set my hand and 
seal this 26 day of April one thousand eight hundred and 
nine, 


ANNA G. CONGER [us] 


Signed and Delivered in 
the Presence of 


A. G. CONGER. 


«Canceled Revenue Stamps) 
(25 cents.) 


ILXNOW ALL MEN By TIUESE PResENts that J, Lillie H. 
Seaman, of Yonkers, New York do hereby constitute and 
appoint rank Seaman, attorney and agent for me, and in 
my name, place and stead to vote as my proxy, at a meet- 
ing of the stockholders of the National Gramophone Com- 
pany, at the office of the Co. May 19th, 1899, at noon, ac- 
cording to the number of votes that I should be entitled 
to vote, if then personally present. 

In Witness Whereoj, I have hereunto set my hand and 
seal this 18th day of May 1899. . 


LILLIE H. SEAMAN. [sEar] 
Sealed and delivered in 
the presence of 
MatTHoLpeE L. Kant. 


(Canceled Revenue Stamp) 
(25 cents.) 
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AFFIDAVIT OF PUBLICATION. 





i STATE OF New, YorK 
Peas! COUNTY OF \WESTCHESTER. } ss. 
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iy Ciry OF YONKERS 

aT 

boca 

he a | John W. Oliver, being duly sworn, deposes and says 
_¢ that he is the Publisher of The Yonkers Statesman, a daily 


ae 
ea 
al 


newspaper, printed and published in the city of Yonkers, 
_ in said County, and that notice, of which the annexed is 
'a printed copy, has been published in said paper once a 
| weck for 3 successive weeks, commencing on the 4th day 


“2&4 of May 1899. 
i. 
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Pi gaia Sworn to befere me this 25” day of May 1899. | 
vi ef, if a es 
pele E. A. OLIVER. 
. Conmissioner of Deeds, 
Youkees, Westchester County, N. ¥. 


NOTICE. 


It is hereby given, that, pursuant to a resolution of the 
Board of Directors, a meeting of the stockholders of the 
National Gramophone Company will be held at the New 
York office of the Company, 874 Broadway, in the city of 
New York, on the 19th day of May, 1899, at 12 o'clock 
noon, for the purpose of voting upon a proposition that 
this Company be forthwith dissolved, (it having been suc- 
ceeded by the National Gramophone Corporation) and 
for the transaction of such other business, as may properly 
come before said meeting. 

Dated New York, April 19, 1899. 
O. D. LaDOW, 


Secretary. 
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STATE OF New Yo! 


Orville D. LaDow. 
the secretary of the N 
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he gave notice of a‘ 
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County oF New York Py 
State or New York ; 


Orville D, LaDow, being duly sworn deposes that he is. FE me Fae hs SR 
| the secretary of the National Gramophone Company; that OL gare gir bata” AS ae Maid 
; on the 19th day of April 1899, at the City of New York, oa a > eee Pir s 
he gave notice of a meeting of stockholders, of the said 
company, called pursuant to a resolution of the board of 
directors, to be held at the office of the company, No. 874 
Broadway, in the City of New York, on the 19th day of 
May 1899, at 12 o’clock noon, for the purpose of voting 
upon a resolution, that said company be dissolved forth- 
with, by mailing a copy of such notice, similar to the one 
hereto annexed, and made a part hereof, to each of the 


{ 


1 stockholders of said company, as his name appears upon 
the books of the company, in conformity with the by-laws 
thereof, each of said notices being post-paid, and securely 
enclased in a wrapper. That, as deponent is informed 

| and verily believes, said notice was likewise duly pub- 
lished, as it further appears, by the affidavit of John W. 
ye % Oliver. 


od £& Sworn this 8th day of June 1899, before me 


ORVILLE D. LaDOW. 
Secretary. 


Emit T. Fuess. 
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STATE or New York, 
County or New York, |{ 


I, Wilham Sohmer, Clerk of the County of New York, 
and also Clerk of the Supreme Court for the said County, 


s the same being a Court of Record, Do 
4 Hereby Certify, That Emil T. Fuess be- 
{ fore whom the annexed deposition was 

eat taken, was, at the time of taking the 


same, a Notary Public of New York, 
7 dwelling in said County, duly ap- 
| pointed and sworn, and authorized to 
administer oaths to be used in any Court in said State, 
and for general purposes; that I am well acquainted with 
faa ee ee 
the handwriting of said Notary, and that his signature 
_., thereto is genuine, as I verily believe. 
fis | In Testiniony Whereof, | have hereunto set my hand and 
-. affixed the seal of the said Court and County, the 9 day of 


| June 1899. 
: WM. SOMMER, 





Clerk. 
Canceled Revenue Stamp—tIo cents. 





o or NATIONAL GRAMOPHONE COMPANY. 






‘S63 : e 874 Broadway, New York. 


Notice is hereby given that pursuant to a resolution of 
the Board of Directors, a meeting of the stock-holders of 
the National Gramophone Company will be held at the 
New York Office of the Company No. 874 Broadway, in 
the City of New York on the 19th day of May 1899, at 
12 o’clock noon, for the purpose of voting upon a proposi- 
tion, that this Company be forthwith dissolved, (it having 
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tion) and for the transaction of such other business as may 
properly come before said meeting. 
Dated New York, April 19th, 1899. 


O, D. LADOW, 
Secretary. 


To O. D. LaDow Esq., 874 Broadway, New York City. 
Indorsed:—In the Matter of the Voluntary Dissolution 


of the National Gramophone Company. Certificate of 
Voluntary Dissolution. 


StaTE oF New York. 
OFFICE OF SECRETARY OF STATE. 





, Filed Jun. 12, 1890. 
J. B. Il, MONGIN, 
Deputy Secretary of State. 
STATE OF New YorK, és 
OFrricE OF THE SECRETARY OF STATE, ii 
I have compared the preceding, with the certificate un- 
der Section 57 of the Stock Corporations Laws of National 
Gramophone Company, filed in this office on the 12th day 
of June, 1899, and I do Hereby Certify the ‘same to be a 
correct transcript therefrom, and of the whole thereof. 
Witness, my hand and the Seal of 
Office of the Secretary of State, at the 
City of Albany, this seventeenth day 
of July, one thousand nine hundred, 
J. B. H. MONGIN, 
Deputy Secretary of State. 
Canceled Revenue Stamp, 10 cents. 
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Exhibit C, with Auswer.’ 


Ten Centr 


Int, kev. STAMP 
CANCELLED. 





CERTIFICATE OF INCORPORATION 
OF 


NATIONAL GRAMOPHONE CORPORATION ‘OF 
NEW YORK. 


We, the undersigned, all being persons of full age and 
citizens of the United States, and residents of the State of 
New York, desiring to form a stock corporation, pursuant 
to the provisions of the Business Corporation’s Law of the 
State of New York, do hereby make, sign, acknowledge 
and file this certificate for that purpose as follows; 

First: ‘he name of the proposed corporation is “Na- 
“TONAL GRAMOPIIONE CORPORATION OF NEw York«.” 

Second: Vhe purposes for which it is to be formed are; 
To manufacture, sell, lease, operate and deal in talking 
machines, or instruments for recording and reproducing 
sound, and all attachments, devices and appliances appur- 
tenant to, useful in, or connected therewith, in the United 
States and foreign countries; to purchase or otherwise 
lawfully acquire talking machines or instruments for re- 
cording and reproducing sound, particularly the instru- 
ment commonly known as and called the Gramophone, 
TENE ST Ea 
and all righis, inventions, attachments, devices and appli- 
ances appurtenant to, useful in or connected therewith, 
and to sell, lease, operate, or otherwise dispose of the same 
throughout the United States and foreign countries; to 
engage in the business generally of manufacturing and 
dealing in any and all devices, appliances, apparatus, and 
instruments for amusement and reercation, and for any and 
all other lawful purposes in the United States and foreign 
countries; to purchase, acquire, hold and dispose of the 
stock, bonds and other evidences of indebtedness of any 
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Ninth; The pe 
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a 
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corporation, domestic or foreign, engaged in a business 
similar to that, herein described, in conformity with section 
forty of the Stock corporation’s Law of New York. 

Lhird; The amount of the capital stock is eight hundred 
thousand dollars ($800,000). 

Fourth; The number of shares of which the capital stock 
shall consist is eight thousand (8,000) and the amount of 
capital with which said corporation will begin business is 
eight hundred thousand dollars ($800,000). 

Fifth; Its principal business office is to be located in 
the City of Yonkers, in the County of Westchester, State 
of New York. 

Sixth; The duration is to be fifty years. 

Seventh; The number of its directors is to be seven. 

Lighth; The names and post office addresses of the di- 
rectors for the first year are as follows: 


Chas. B. Seabury New York, N. Y. 


Irancis E. Burrows “ “ “ 
W. A. S, Clarke * “ “ 
Emil Modick Tt “ “ 
William T. Hepper. “ a “ 
William F. Stetler =“ a “6 


David Jennings, 


Ninth; The post-office addresses of the subscribers and 
a statement of the number of shares of stock which each 
agrecs to take in the corporation are as follows; 


Chas. B. Seabury, New York, N. ¥. Two shares. 


Francis E. Burrows “ a a Two shares, 

William T. Hepper si ws Two shares, 

W. A. S. Clarke 3 “ a Two shares. 

Emil Modick <i “Two shares, | 

William F. Stetler " 4 " Two shares. ‘ 
te “ 


David Jennings 


= Two shares, 


In Witness Whereof, We have made signed, acknowl- 
edged and filed this certificate in duplicate, 
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Dated this 9th day of March, eighteen hundred and 

ninety-nine. 
Cuas. B. SEAburRy. 
FrANcIS E. Burrows. 
WILLIAM T. HEPPER. 
W. A. S. CLARKE. 
Emit Mopick. 
Witt1amM F, STETLER. 
DaviD JENNINGS. 


STATE OF New YorkK ~ 
County or NEw Yous } : 


On this 9th day of March, eighteen hundred and ninety- 
nine, before me personally came Chas. B. Seabury, Fran- 
cis FE. Burrows, Wiliam T. Hepper, W. A. S. Clarke, 
Emil Modick, William F*. Stetler, and David Jennings, to 
me personally known to be the persons described in and 
who made and signed the foregoing certificate, and sever- 
ally duly acknowledged to me, that they had made, signed 
and executed the same for the uses and purposes therein 


set forth. 


ROBERT C. MARONEY 


[SEAL] Notary Public (163) N. Y. Co. 


Indorsed:—Certificate of Incorporation of National 
Gramophone Corporation of New York. 

Tax for privilege of organization of this Corporation, 
$1000.00-100 Under Chapter 908, Laws of 1896. Fae to 
State Treasurer before Filing. 





STATE OF New YORK 
OFFICE OF SECRETARY OF STATE 
Filed and Recorded Mar. ro, 1899. 


J. B. H. MONGIN, 
Deputy Seeretary of S ‘ole, 
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STATE OF NEw YorK, = : 

OFFICE OF THE SECRETARY OF sect [ina . 

I have compared the preceding with the original Cer- ge 4 NE tr ye apie | 


tificate of Incorporation of National 
Gramophone Corporation of New 
York filed and recorded in this office 
on the roth day of March 1899, and do 
hereby certify the same to be 4 correct 
transcript therefrom and of the whole 
of said original. 

Witness, my hand, and the Seal of Office of the Secre- 
53 tary of State, at the City of Albany, this seventeenth day 
3 of July one thousand nine hundred. 


J. B. H. MONGIN, 
Deputy Secretary of State. 
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een * Exhibit D, with Answer. 

ee f | CERTIFICATE OF INCORPORATION 

ea, ; a 4 | si 

er THE UNIVERSAL TALKING MACHINE 
BS ng : COMPANY. 


We, the undersigned, desiring to form a corporation 
pursuant to the Business Corporation Law, all being of 
full age, citizens of the United States and residents of the 

‘i State of New York, do hereby certify :— 
: —— "49 

First—The name of the proposed corporation is THE 
UNIVERSAL TALKING MACHINE CoMPANY. 

Second.—The purposes for which it is to be formed 
are:—To manufacture, buy, own and sell, coin actuating 
and other automatic devices, and also machines for re- 
producing musical and other sounds; to purchase and own 
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ae : | 
“an 1 a , 1 am *¢ i | ic i 7 , 
( material, to be used in the manufacture, production and York, and its busin 


operation thereof; to own, hold and control inventions, 
discoveries and patents, United States and foreign, issued, 
and to be issued, for and upon such machines and. upon 
ttn . 4 processes and systems, for the manufacture and production Man 
“eyes 4 thereof, or the accomplishment of the results produced eee, 
oe ~~ $F thereby; to license other, to prosecute such business, arid 

» * vse said inventions and appliances, so far as may be cof- 


of New York, ando 

| | of America. 
| | _ Sivth—lIts durati 
a hi SY Seventh-ST hey 
Ei ghth.—The nan 
rectors for the first 





tie | : 7 ‘ . : i . NAMEs. - aes 
woe oy Ss sistent with the right which may be required by it; to Orlando J. Hackett, 
228 oo \ introduce and exploit such inventions and manufactures; Edward A. Reser, A 
oes. * A to own and control patents, inventions and discoveries, use- William Mc na ( 
Pat be APPS : . * ; . rr. 
Hy oi ' ful in such business; to manufacture, deal in, and sell | yse, Jr., 1¢ 
“4 tr 4 — Ee : . 
yearn i articles which may be manufactured, and buy and sell arti- ; Ninth ~The name 
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~ oo) With them, or any of them, so far as this may be done, aay Willlam Moyse, Sty He 
4 5) 3 in accordance with the laws of the State of New York, j In Witness Wheres 
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i = i } Se 
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York, and its business is also to be carried on in the City 


of New York, and other cities throughout the United States 
of America. 


' Sivth.—Its duration is to be fifty years. 
_ Seventh—The number of its directions is to be three. 


Eighth.—The names and post-office addresses of the di- 
rectors for the first year are as follows:— 
NAMES. 


Post Orrice ADDRESSES. . 


Orlando J. Hackett, 10 Wall St., New York City, N. y. 
Edward A. Reser, 10 Wall St., New York City, N. Y. 
William Moyse, Jr., 160 Broadway, New York City, N. Y. 


Ninth.—The names and post-office addresses of the sub- 
scribers, and the number of shares which each agrees to 
take in the consideration are as follows: 


NAMES. Post Orrick ADDRESS. NUMBER 


’ OF SIARES, 
Orlando J. Hackett, ro Wall St., New York, N. Y. 


Sight. 
Edward A, Reser, 10 Wall St., New York, N. Y. One. 


Willlam Moyse, Jr., 160 Broadway, New York, N.Y. One. 


In Witness Whereof, Ve have made, signed and acknowl- 
edged this ceitificate this 26th day of January, 1898. 


ORLANDO J. HACKETT. 
EDWARD A. RESER. 


WILLIAM MOYSE, Jr. 





STATE OF NEw YORK. he 
City AND County or New York, : 


On this 29 day of January, 1898, before me, the sub- 
scriber, personally came Orlando J. Hackett, Edward A, 
Reser and William Mayse, to me known and known to 
me to be the individual described in and who executed 
the foregoing instrument, and severally acknowledged that 
they executed the same. | 


HARRY P. IVES, 
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STtatE oF New York, : 
County oF New YorK, 

I, William Sohmer, Clerk of the County of New York, 
and also Clerk of the Supreme Court for the said County, 
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STATE OF NeW York, lz 
OFFICE OF THE SECRETARY OF STATE, j 


I have compared the preceding with the original Certifi- 
cate of Incorporation of The Universal Talking Machine 
Company filed and recorded in this 
office on the roth day of February, 
1898, and do hereby certify the same 
be a correct transcript therefrom and 
of the whole of said original. 

Witness, my hand and the Seal of 
Office of the Secretary of State, at the 
City of Albany, this seventeenth day of July, one thousand 
nine hundred. 





J. B. H. MONGIN, 


- Deputy Secretary of State. 
Ten Cent a d 
Inr. Rev. STAMP 


CaNCHLLED, 








Exhibit E, with Answer. 


(Taken out July 5th, 1900, number of Z71/¢. ] 
ZON-O-PHONE. 
Improved GRAM-—O-PHONE. 
(Cur) 
The new disc machine, combining the best features of 
our Gram-o-phone (which is now abandoned, including 
its name) and the joint patents of 


NATIONAL GRAM—O-PHONE CORPORATION 
UNIVERSAL TALKING MACHINE Co. 
AMERICAN GRAPHOPHONE COMPANY 
CoLuMBIA PHONOGRAPH COMPANY 


which companies have made an agreement between them- | 


selves for legal protection and commercial advantage. _ No 
disc machine other than the Zon-o-phone can be legally 
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constructed. The rights of the Zon-o-phone being exclu- calls my attention t 
sive, Will be defended by all parties to the agreement. vertisements from 
“ For Side by dealers everywhere, including the Branches a competing machi: 
Sy a, . : of the Columbia Phonograph Co, throughout the world, | mentions the ZQN-0>) 
‘€ Rages NarionaL GRAM-—O-PHONE CORPORATION, i: illegitimate adverts 
i: . Broadway, Cor. 18th St., New York City. ‘a further advertising, ak 
ie j for insertion in the 
. ee : legitimate advertisin: 
ae Exhibit F, with Answer. , tised, but T-do not th 
FS ! | 4 mitted to menti 
Ba ‘ May gth, rgo00.- i req Thi Fe tion ; 
igh f 3 i" : ; 3 name, Is 15 regai 
Bf , The Montreal Star, Montreal, Canada. I presume that ou 
ee a ’ rf* # 1 = 7 
ae dic 3 GENTLEMEN:—My customer, The Universal Talking view, 4 
ae ; Machine Co,, for whom I am running an advertisement in ie Vor 
en ; your paper, advertising their Zon-o-phone, has called my 14 
mE! } attention to the fact, that you are publishing an advertise- Le # 
Pati ° 8 ment for E-‘Uerliner, in which it is stated that the Zon-o- OF sg 
aa 7 phone is an infringment of the Gram-o-phone. In the a 
oh first place, it seems to me that you make yourself Jiable 4 
eae oH for this statement: and in the second place, my customer ‘ Bhi 
ms Bits: Apes requests me to withdraw their advertisement of the Zon-o- | Franx’y: Dunant, Real oF 
Gradeeror phone, unless you have I. Berliner omit any such state- ;, Presidente 
yi, Si ment from his advertisement in your publication. + Deer Vea ty GRA 
Leas : Believing that you will sce the justice of this, [ am, "a Sy 
Dib: 2S Yours Very Truly, ‘| Yaak me 
pi 3 } y Ween 
test vant. ; 2 iu VT ee 
| eae B (Signed) FRANK SEAMAN. 4 RS, Me 
pian A 3 : 4 , art 
hoa F Tot the Trade: ts SN 
Bae. 8 Ny, ~ a We have it at Jas 
ak } | Exhibit G, with Answer. 4 Ms conceived from a kné 
| ea “3 FRANK SEAMAN 3 . born with a perfeetic 
See 2 GENERAL ADVERTISING. i ba We have kept you" 
€ ive ? Majin Offices ci are SOIry; we have sp 
ig mt 874 Broadway, New York, i this gem, for which - 
rape gs | 5/9/1900. 4 work.” We have n 
. Ba ae Publishers of The Star, Montreal, Canada, % artistic, something to 
Bisa, 5 Dear Sins:—You will remember that some time ago, I if _ matter how dainty ¢! 
ee began advertising with you the Zon-o-phone, on account of Every imperfection of 
spa t 
Pst the Universal Talking Machine Company; that Company It is new from its nan 
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| ters ; 
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calls my attention to the fact that you are accepting ad- 
vertisements from Mr. Blont, of Montreal, who advertises 
a competing machine, and in which advertisements he 
mentions the Zon-o-phone by name. ‘This is unfair, and 
illegitimate advertising, and | ask that you see that no SL EE Rae se 
further advertising, which mentions this name, is accepted pe ee hig meee ge 
for insertion in the Star. I have no objection to any is | : 
legitimate advertising on the merits of the machine adver- ph etd OSC. 
tised, but I do not think that one advertiser should be per- Mpa eds Chua hye 
~ mitted to mention another advertiser in your paper by ; AB Eo 
name, This is regarded as illegitimate in the States, and 
J presume that you will take the same broad, business-like 
view. 
Yours Respectfully, 
(Signed) FRANK SEAMAN. | 
Exhibit H, with Answer. “3 | 
: FRANK J. DUNHAM, Orvittr D. La Dow, FRANK SUAMAN, 
o 4 President. Secretary & Gen’) Manager, Treasurer. 
; NATIONAL GRAM-O-PHONE CORPORATION, 
{ 874 BROADWAY, 
“ [Curt] Cor. 18th St, " 
. ' New York, May roth, 1900. 
2% £ To the Trade: 
$. . . 
Bo “fe We hive it at last—a new model machine for 1900, 
a oy | 2 conceived from a knowledge of the needs of the trade and 
afi hey oa Ai born with a perfection scarcely anti¢ipated by ourselves. 
dh ae We have kept you waiting a long time, for which we 
: 1. are sorry; we have spent thousand of dollars in perfecting 
r ’ ‘ = . . A Si 
Pe it this gem, for which we are glad. “The end crowns the eA 
WE DEE : work.” We have now something to show, something Caras, 
| artistic, something to talk about, something to please, no a ae 
t; eS ae matter how dainty the taste, musically or mechanically. aaa 
Go vice Every imperfection of the older types have been eliminated, ick 
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winding ears ang turn-table; it is much better than a | Exhib 
Graim-o-plione mi results, and infinitely better in concep- . Now Sfmt No. 321—A. 
tion, construction, design and workmanship. It is the : PoneaCle 
He - 4 Tae handsomest talking machine on the market, of any make, ! M. E. Lyn, ANDRE | 
bie Gand its work are on a par with its attractive appearance. } Fi R.F. CRometin, Tuos, i. Win 
at “4% We have not overlooked anything, not even the legal | nye an al 
: ae » | side, for we have just closed arrangements with the Ameri- ; “AMERT Pe 
, can Graphophone Company, by which the broad and basic = SICAN GI 
S's) patents of the Zon-o-phone, are supplemented by all rights 
* «ef the Graphophone patents, thus insuring our trade, for 
. -all time, freedom from any thought of litigation on account 
Of infringement. The joint protection of all patents, so far bats oe al 
. as disc machines are concerned, is given exclusively to Psetory—Bridseport, Conn, ce 
‘the machines manufactured or sold by this corporation, : i anh a Oe tae i 
thus giving to our output a legal protection never yet a = Sora YEN 
-approached by-any talking machine on the market, the | sini he Dealers in Gram-o-; 
Zon-o-phone becomes the talking machine par excellence, . Some months since 
in its own particular field. cy eS the Gram-o-phone inf, 
BAL. ———— *51 - Graphophone Compar 
ve “veey The Zon-o-phone can be furnished in three types: Type ress for ay injunction, 
cet 4 A, with bevelled plate glass sides, and brass horn, $25; 4 We have recently.'¢ 
“> 4 Type B, with quartered oak sides, and brass horn, $22.50; : National Gram-o-pho: 
ig oe Ry ig 4 Type C, including all Zon-o-phone improvements, fur- a Talking Machine Com 
an nished with heavy Japanned horn, $18.00. | i iis ceded, the Gram-o-phi 
cea i Immediate delivery can be made, and your continued ob _- @andia superior dise tal 
: ae Salvage es favors are respectfully solicited. Ne | sinh 1s substituted: 2 
m | int protection of th 
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Exhibit I, with Answer, 
Form No. 321—<A. 
New York. Philadelphia. Eallimore. Washington, Chicago. St. Louis, Butlalo. 
San bramcisco, Parr. Berlin. 
DIP RCTORS : 
M, E. LYtt. ANDREW DEVINE. FL J. WAkKUKTON, Enpwakn DD, EAsSton, 


R.F. Crometin, Tos. 8. Wire, JR. Puicie AlAuRo. Wat. Heauser Saurrit 
Joun J. Pugies. 
IEXECUTIVE OFFICES 
AMERICAN GRAPHOPHONE COMPANY. 
Cotumata Puonocraru Co., 


Sole Sales Agent. 


Epwarp D, Easton, President. HeRvERT A. RuUpLONG, Executive Officer, 
M, E. LYLe, Vice Presidcut. A.B. Cromkcin, Assistant Executive Officer. 
Wat. Hiksert Sarat, Treasurer, F, BiscHorr, Secretary. 


PacboryaNndecpart, Conn. 

135-137 Broapway, 

New York Ciry, May 12th, 1900. 
To Dealers in Grain-o-phones: 


Some months since we issued a circular announcing that 
the Gram-o-phone infringed the patents of the American 


~ Graphophone Company, and that litigation was in prog- 


ress for an injunction, accounting and damages. 

We have recently concluded an arrangement with the 
National Gram-o-phone Corporation and the Universal 
Talking Machine Company, whereby infringement is con- 
ceded, the Gram-o-phone is by them withdrawn from sale, 
and a superior disc talking machine, known as the Zon-o- 
phone is substituted and offered to the trade under the 
joint protection of the Graphophone, National Gram-o- 
phone and Universal Talking Machine Company’s patents. 

We believe the Zon-o-phone to be so superior to the 
Gram-o-phone that we shall offer it for sale with Grapho- 
phones in all of our establishments in the United States 
and in Europe. : 

Dealers can arrange with the National Gram-o-phone 
Corporation, for an exchange of any Gram-o-phones they 
may have on hand, and by securing Zon-o-phones will 
All who make, sell or use the Gram-o-phone or other 


forms of unlicensed disc machines are liable to prosecution 
for infringement. 


Yours truly, 
ED, EASTON. scare 
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Exhibit J, with Answer. 


PRANK J. DUNHAM, Orvitte D. La Dow, FRANK SHAMAN, 
President. Secretary & Geu'l Manaver, Treasurer, 


NATIONAL GRAM-O-PHONE CORPORATION. 


874 Broapway, 


[cut] Cor. 18th St. 


New York, May 18th, 1900. 


Dear Sir:—We make the following statement for the 
benefit of all concerned: 

The National Gram-o-phone Corporation and the Uni- 
versal Talking Machine Company have formed an alliance 
with the American Graphophone Company and the Co- 
luinbia Phonograph Company, for the mutual advantage 
wud protection of the dise talking machine trade. 

On May 5th a deeree was entered by Judge Lacombe, 
of the United States Circuit Court, decreeing the talking 
machine Gram-o-phone to be an infringement of the 
Graphophone patents. The Gram-o-phone is therefore 
abandoned, and the infringing features heretofore found 
by Judge Lacombe in his decision, granting a preliminary 
injunction, are by this joint agreement at the disposal of 
the National Gram-o-phone Corporation. 

The yarious patents of the above alliance are now 
merged in a new disce-machine to be known as the Zon-o- 
phone, which becomes the 1900 model of the Gram-o- 
phone Corporation, and is now ready for the market. 

The rights of the National Gram-o-phone Corporation 
therein are absolute and exclusive, and the rights of the 
trade to deal in the Zon-o-phone are coneeded by all par- 
ties. The rights of the Zon-o-phone being exclusive, 
the alliance will operate jointly in defending and enforcing 
such rights against every other form of dise-machine. 

Graphophone suits against dealers in Gram-o-phones 
will be withdrawn in cases where the sale of the infringing 
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machines is abandoned, and the Zon-o-phone substituted 
therefor. 7 | 
The continued sale of the Gram-o-phone will entail pros- 
b ecution. 
Blanks for agreements to these conditions will be pro- 
vided. | 
The National Gram-o-phone Corporation will make 
special arrangements for the exchange of Gram-o-phones - 
c” for Zon-o-phones, and is authorized to make arrange- 
; ments for the disposition of Gram-o-phones now on hand. ) 
For the Graph-o-phone Co., they recognize the Zon-o- 
phone—its superior merits as a machine and its undisputed 
legal status—by placing it on sale, in connection with 
Graphophones, at their principal stores throughout the 
i world. 
The Zon-o-phone will please you immensely. It’s | 
,new, it’s novel, it’s handsome, it’s artistic, it’s something 
“to talk about; it’s free from patent litigation, its work is 
i, ten times better than a Gram-o-phone, it’s the talking ma- 
fae chine of the times. 
GS The Zon-o-phone is made in three types: Type A, with 
ee bevelled plate glass sides, and brass horn, $25; Type B, 
av with quartered oak sides, and brass horn, $22.50; Type 
a : C, including all Zon-o-phone improvements, furnished 
nae ! with heavy japanned horn, $18.00. 
Be ‘ In conclusion, we congratulate the trade on the final | 
* aa disposition of this question, and bespeak for the operations, 
a Ele of the alliance, abundant success and freedom from future | 
Et 9 = is my arate annoyance on the subject of patent litigation. 
2 ae ee ie ua Very respectfully, 7 
ca Pa BS les NATIONAL GRAM—-O-PHONE CORPORATION. 
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Frank J. DuNuan, Oxrvittk D. LA Dow, FRANK SEAMAN, 
President, Seerctary & Gen | Manager. Treasurer, 


NATIONAL GRAM-O-PHONE CORPORATION, 
$74 BRoavway, 
{cur] Cor, 18th St. 


New YorK, 
To the Trade— 

In consideration of the conditions named in our agree- 
ment enclosed herewith and of the quotation recently 
made you on our Records, we respectfully request your 
signature to the original document and its prompt return. 

This we ask believing that our mutual interests will be 
best conserved by this form of understanding between us. 

Trusting to have your co-operation and early reply, we 
remain, 


ie Very respectfully, 


NaArtonat. GRAM-O-PIHONE CORPORATION. 


This copy to be signed and returned to the National Gram-o-phone 
Corporation, 574 Broadway, New York. 


(Original. | 


In consideration of the terms of the circular letter of the 
American Gramophone Co., dated May 12th, and of the 
circular letter of the National Gram-o-phone Corporation, 
dated May 18th, granting the protection of the joint pat- 
ents of the Corporations named, under the conditions 
specified in said letters, and in further consideration of the 
exchange of Gram-o-phones for Zon-ophones, made by 
the National Gram-o-phone Corporation, I (we) hereby 
agree to abstain from buying, handling or dealing in any 
form of talking machine using disc records, other than 
the Zon-o-phone, | 


Signature, 
Date, Street No. 
Business, City, State, 
-> ad a ' } 
+ _ a eR. 
! 
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Exhibit K, with Answer. 


Purttip MAuko. PHILIP MAURO CAELE ADDRESS : 
— " Mauro- Washington," 
S. T. CamMuRON, Cou NSELLOR AT L AW, (Liebers Standard Code. 
REEVE Lewis. TELEPHONE: 
C. A. L. Massie. Ovricies: 620 F Steeer, WasHincton, D.C. Washington, 1394 
137 Beoapway, N. Y. New York, 1 Cortlandt,’ 


New York, June 27th, 1900, 


Dear Sir:—The undersigned, counsel respectively for 
the American Graphophone Company, the Columbia 
Phonograph Company and the National Gram-o-phone 
Corporation, acting in their joint interests, beg to confirm 
the information which you have already received relative 
to the agreements recently entered into between the 
above named Companies. As an agent of the National 
Gram-o-phone Corporation you are protected in handling 
its produet, by all the patents owned or controlled by all 
the Companies parties to said agreement. We are re- 
quested by our clients to convey to the agents and dealers 
of the National Gram-o-phone Corporation, the assurancé 
that, in the sale of Zon-o-phones, records and supplies, 
they will receive the full legal protection afforded by said 
patents. | 7: 

In the event of any attempt by unauthorized persons to 
place on the market disc machines such as have been held 
to be infringements of patents controlled by the above 
interests, we will be obliged to you for prompt and com- 
plete information thereof. Our instructions are, to en- 
force the above described patents, by appropriate legal 
proceedings against all infringing makers, dealers or users, 

3 Respectfully, 


PHILIP MAURO, 
Counsel for American Graphophone Company 
and Columbia Phonograph Co. 


WALDO G. MORSE, 


Counsel for National Gram-o-phone Corporation. 
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Exhibit L, with Answer. 
mh; { BERLINER GRAMOPHONE COMPANY. 
ie I, the undersigned, Max H. Biernbaum, Secretary of 
jae . the Berliner Gramophone Company, do hereby certify 
wae that, at an adjourued meeting of the Board of Directors 
Pay of the said Company, duly called and held on the 2gth. 
Bis? day of June, A. D. 1900, the following resolutions were 
Ban *. unanimously adopted, viz.: 
a5 ty : _ “Resolved, That Frank Seaman has committed numerous 
Be 5. ,wilful, gross and flagrant breaches of his cavenants con- 


‘tained in the agreement, dated October 10, 1896, between 


ne 
= 


1 . caf i zt 1 * - # ! ihe = 
Lee this company and the said Frank Seaman; 
ie Resolved, Tierefore, That this company is absolved and 


‘does hereby declare itself absolved from any and all ob- 
Vigations to the said Prank Seaman on account of the said 
contract, and does further declare all the rights of the 
said Frank Seaman under the said contract absolutely 
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Rofo. 28 %s.** and he is hereby, authorized to notify the said Frank Sea- 
Fg < 2m ting of this Company’s decision as set forth in the forego- 
Oi ‘tan | ing resolutions, ind to take, on behalf of this company, 


2. any and all action which he deems expedient, whether 
4 apts) by suit at law or in equity, or by other means, to protect 
‘aor : 
“es | the rights of this company in the premises, and to compel 
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Fes ‘the said Frank Seaman to make full and adequate com- 
tae ' pensation for the loss and damage suffered by this Com- 
ie ee “pany as the result of the said Frank Seaman’s acts and 
ey ay 
- eng ‘4 41 defaults.” 
bats a ( Witness my hand and the corporate seal of the said 
Fas | ‘Company, this twenty-fourth day of July, A. D. 1900. 
eset. sit 
ee. P : : 
wee: (Signed) MAX H. BIERNBAUM, 
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Exhibit M, with Answer, hes . 
| i + : \ tat p 
BERLINER GRAMOPHONE COMPANY | [Tre asidhs 2 hy | ted 
424 South roth St., Philadelphia. | . 
Cable Addrers 
“Cramolouc.” ee eit ce Tei ee 
Subject, , * + ergs  ; 
| JULY 24, 1900. ‘ 
G Frank Seaman, Esq., 874 Broadway, New York City. 
| DEAR S1R:—I regret to inform you that you have com- 


pelled the Berliner Gramophone Company to declare itself 

absolved from any and all obligations to you on account 

of the agreement, dated October 10, 1896, between the 

Company and yourself, and further to declare all your 2a shat 

rights under the said contract absolutely ended. I en- Fat 2h i? 

close herewith a certified copy of three resolutions adopted rete i 

. the 29th. ult., to that effect. 

You are perfectly acquainted with the course that you 
have pursued and with my repeated warnings to you of the | rn oa, Rompe ne Sear 
inevitable result. [ cannot suppose, therefore, that the Pee aa 
announcement which I make to you is in the least un- eS Sips Were 
expected. Upon ample evidence in its possession, the 
Berliner Gramophone Company is advised, for the acts 
which you have committed, it is entitled to hold you per- 
sonally and strictly responsible, both in heavy damages 
and otherwise. You are well acquainted with the for- 
bearance and courtesy with which you have uniformly no Davee re Bae is 
been treated, and your experience as a business man, ought oo RR TAL NN a OTS 
to suggest to you, that such treatment usually comes from Bight, 2 
people of sincere and determined disposition, I need not 
therefore go into any further explanation. I only say to 
you with my usual directness that, unless you withdraw 
forthwith your suit in Virginia, and give me satisfactory 
acknowledgments and asstirances in writing, you will 

force me to take against you personally such measures 
as will possibly exceed in severity anything that you have 
anticipated. 
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Very truly yours, 
(Signed) THOS. S, PARVIN, : 


President. 
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Exhibit N, with Answer, 


Strate or New York, t 
City anp Counry or New York, { ~ 


David L. Kaine being duly sworn says that he resides 
in the city of New York, and is above the age of twenty- 
one years; that on the 26th. day of July, 1goo, he served 
the annexed letter from the Berliner Gramophone Co. to 
Frank Seaman dated July 24th. 1900, and the annexed 
resolution of the board of directors of said Gramophone 
Company, upon said Frank Seaman at No. 874 Broad- 
Way, in the city of New York (Borough of Manhattan) 
by delivering the original copies of said letter to and 
by leaving the same with said Frank Seaman personally. 
Deponent further says that he knew the person upon 
whom he so served the said letter and resolution to be 
the Frank Seantan named therein. 


DAVID L. RAINE. 


Sworn to before me this 26th. day of July, rgoo. 


CHarRLES \W. MILLARp, 


Notary Public, New York Co. 


Cert. filed in Kings Co. 


*54 


And at another day, to wit, at an adjourned Term of 
| said Court, held on the r7th day of August, A. D. 1900, 
‘es et be came again the parties, by counsel, and the following or- 


der was entered, viz. 


Frank Seaman, Plainttff. 
versus. 


The Berliner Gramophone Company, Defendant. 


This day came the Defendant, The Berliner Gramo- 





phone Company, by Counsel, and the Plaintiff Frank Sea- | 
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man, by Counsel, and thereupon, the defendant moved 
the Court, to dissolve the injunction awarded in this 
cause, on the 25th day of June, 1900, whereupon, the 
Plaintiff objected to the hearing of the said motion, on 
the ground of insufficient notice, the absence of Waldo G. 
Morse, senior Counsel for the plaintiff, and the further 
ground, that the answer of the defendant, having been 
hled on the 6th day of August, 1900, the rules to which 


| 








si 5 process were returnable, that the plaintiff was thereupon 
bac Me entitled to the next succeeding rule day, to file excep- 
‘S | tions to said answer, and upon the further ground, that 
ss fey the plaintiff had not received copies, and was not aware 
of the contents of the affidavits proposed to be submitted 
(‘ by the defendant upon the hearing of said motion; and 
vi q the plaintiff thereupon moved the Court to continue the | 
‘ a hearing of said motion to dissolve said injunction. Upon 
z { consideration whereof and argument of Counsel, for rea- 
va "cel Sons satisfactory to the Court, it is this 17th day of Au- 
be Br wust, 1900, accordingly ordered, adjudged and decreed, 
#6. as . that said motion of the Defendant, be docketed and the 
BG res hearing of said motion be, and the same is hereby con- 
i ie tinted. 
mee oe ——_—_—____——— *55 
fb ME ES And at another day, to wit, in the office of the Clerk 
f r i Te 3 of said Court on the oth day of September, A. D. 1900 
pe. dad : be oy. came the Defendant again by Counsel and filed certain 
Hote tS ‘ns i affidavits and exhibits therewith, which are in words and 
ne 4 . a ioe . figures, following, to wit: 
i aes pees S'S . | 4 
apt ea ae aS JOINT AFFIDAVIT OF THOMAS 8. PARVIN 
ae a Bis i AND MAX H. BIERNBAUM. . 
md EP Re EG 
fone, ish he ae id City anp County oF PHILADELPHIA, 
4 Se ais: ie Tog . STATE oF PENNSYLVANIA, | ss, 
> PMR Te thE 
me He ot Thomas S. Parvin and Max H. Biernbaum being duly 
Sa Res |, See sworn depose and say that they respectively are the Presi- 
op bai i we dent and Secretary of the Berliner Gramophone Company, 
Ree Sie IK ait i a and are intimately acquainted with all the details of the 
FP SiMe ae 8 
eee 
Girt eer, a cae Shans WM ASS, eae os is kf EE 
P 2 eta 7 et : PP ‘ 
i atc, wie “th hi : : . | : 
i Space ; = be i | 
ree | aby : te BT Satu ares 
; f: a? < an) ne Vi ae “FE <i ry $503 A 








Pots d a y 4 ' F has y ions 
MA ee Cage i Tonks oe 
7 S et Lee | | 
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business of the said Company and its sales, that at no time | October 2, 1& 


phone goods a 
to send any or 
that on Janu 
twenty-five hi 
/\, Wary 27, 190¢ 


fron the date of the contract and prior to the filing of the 

bill in this case, and at no time thereafter has the Berliner 
~. Gramophone Company sold gramopliones, gramoplione rec- 
ords, or gramophone goods to any other person than Frank with} 
Seanlan excepting stockholders for their individual use and aN 


to pee in the District of Columbia or threatened to make cancelling the. 
such sales, and if such sales had been made or threatened ee | 
to be made, the deponents one or other of them would have The contra | 


known it. as Frank Seama_ 





Sworn and subscribed to before me this 13th day of Au- in writing af 

. | gust, A. D. 1900. the said cor 

A id o FRANK D, GRAHAM, | | rights in the | 

sf [SEAL] Notary Public. an corporati: 

,* formance of 
if | | | Immediately 
By AFFIDAVIT No. 1 OF THOMAS 5S. PARVIN. man organi 
Bree | : York, the N 
ES ‘STATE OF PENNSYLVANIA, hs oe oF 

ie : County or PHILADELPHIA, ting bits 2 ae 
bk ns “a4 | ) : -ophone Con 
Pee YT Thomas S. Parvin being duly sworn deposes and says: zation, and | 
Mets ae I reside in the City of Philadelphia, State of Pennsyl- - took over t) 
baa” 24 vania and am the President of the Berliner Gramophone : ». the Berliner 
eee } . Company, the defendant in the above-named action. The | ~ trolled all ct 
cae re Berliner Gramophone Company is a corporation of the 2 pany and ha 
Penk d ‘a State of Virginia with its principal office at Roanoke, Vir- | om 4), 874: Broadw 
We. caste ginia. I have read the answer filed to the bill in the said ae eg oe Dos Drank Sean 
Piper | suit, and the statements made therein are true. a eas F poration, W 
= pF hnmediately after the execution of the contract of Oc- feats, ¢ ttm uae itamophor 
Pras + toher 10, 1896, referred to in the complainant’s bill, but the 1 ae ae "and in. Jun 
ie : date of which is incorrectly stated therein as November 125 eT Wage ‘dissoly 
Bae. 10, 1896, the defendant began to receive orders from the ; yt occupied: q: 
bees plaintiff for gramophones, gramophone goods and records. yp : man,—the 
Be The defendant always promptly filled these orders, and ri ONES Company 4 

ie delivered the goods ordered to the plaintiff or to the par- Raarecg 2 eaeemeny Shortly ¢ 

eg i ties to whom he directed they should be delivered. Until ! 2 - Sted, Ea 














it THOMAS S. PARVIN 


MAX H. BIERNBAUM. 
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October 2, 1899, plaintiff ordered graimophones, gramo- [Yeh is ie ners 
phone goods and records, but since that date he has failed $7 rf 
to send any order to the defendant for gramophones, except bs ee 
that on January 23, 1900, he ordered from defendant pS ea 


a era ae ee ee niente: “as 
i 






































uary 27, 1900, he telegraphed and wrote to the defendant 
cancelling the said order. 
126 
The contract of October 10, 1896, gave permission to 
Frank Seaman to cause to be incorporated and organized, 
under the laws of the State of New York, or of any other 
State, a corporation or corporations with such powers 
and capital as the Berliner Gramophone Company might 
in writing approve, and, after such approval to assign to 
the said corporation or corporations, all Frank Seaman’s 
rights in the contract, provided that the said corporation 
or corporations should assume and undertake the per- 
formance of rank Seaman’s covenant in the contract. 
Immediately after the making of the contract, frank Sea- 
man organized in October, 1896, under the laws of New 
York, the National Gramophone Company, for the pur- 
pose of taking over the contract, but the Berliner Gram- 
ophone Company never gave its approval to the organi- 
zation, and the National Gramophone Company never 
took over the contract or had any direct relations with 
the Berliner Gramophone Company. Frank Seaman con- 
trolled all of the stock of the National Gramophone Com- 
pany and had its oflices in the same building with himself, 
874 Broadway, New York, and ran it. In March, 1899, 
Frank Seaman organized the National Gramophone Cor- 
poration, which todk over the business of the National 


and in June, 1899, the National Gramophone Company 
was dissolved. The National Gramophone Corporation 
occupied quarters in the sae building with Frank Sea- 
man,—the same quarters that the National Gramophone 
Company had occupied, 874 Broadway, New York. 
Shortly after the contract of October 10, 1896, was exe- 
cuted, Frank Seaman began to lay plans and schemes to 
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evade the contract, and to get into a position to manufact- 
ure and sell intringing goods. With this object in view, he 
organized and controlled the National Gramophone Com- 
pany and the National Gramophone Corporation above 
referred to, and in their advertising which he placed, he 
systematically suppressed or avoided the use ot the word 
“Berliner.” .\s early as December 19, 1897, he caused 
an advertisement to be inserted in the New York Sun 
by which the gramophone was advertised as the “Voca- 
phone.” The Berliner Gramophone Company demanded 
of Seaman an explanation of this advertisement, but no 
satisfactory explanation was ever given. <A copy of the 
advertisement is annexed hereto marked “T. S. P. Ex- 
hibit A.” 

On February 24, 1898, plaintiff caused to be inserted in 
the New York diventig Post of that date an advertisement 
in which the Gramophone was designated as the “Zono- 
phone: Improved Gramophone.” On February 25, 1898, 
defendant wrote phuntif a letter, remonstrating against 
the use of the word “Zonophone” in the above advertise- 
ment. <A copy of this letter is hereto annexed marked 
“T. S. P. Exhibit B.” Plaintiff made no proper explana- 
tion of this advertisement, and continued to advertise the 
gramophone as the zonophone. Plaintiff made a personal 
promise to me to abstain from such advertisements, but he 
did not keep his promise, and subsequently resumed the 
use of the word “Zonophone” in advertising. On Septem- 
ber 21, 18908, plaintiff was notified by letter that he must 
positively stop the use of the word “Zonophone” in adver- 
tising. A copy of this letter is hereto annexed marked 
“T, S. P. Exhibit C.” Plaintiff replied by a letter dated 
October 25, 1898, in which he denied that he had used the 
word “Zonophone” in any advertisement put out by him, 
since the letter of September 21, 1898, and stated that he 
did not know of its having been used by the National 
Gramophone Company in any advertisement put out by it. 
A copy of this letter is hereto annexed marked “T. S. P. 

Exhibit D.” In October, 1899, the National Gramophone 
Company issued a catalogue in which the gramophone was 
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advertised as the “Zonophone,” a copy of page 32 of said 
catalogue, containing said advertisement is hereto annexed, 
marked “TP. S. P. Exhibit IE.” Defendant wrote two Iet- 
ters in reference to this advertisement which are hereto 
annexed marked “LT. 5S. P. Exhibits I’ and G,” but no sat- 
isfactory explanation was given to the defendant in reference 
to this advertisement. On November 14, 1899, plaintiff 
wrote a letter relating to the use of the word “Berliner” 
a copy of which letter is annexed hereto marked “T. 'S. P. 
exhibit H.” Plaintiff replied to this letter on November 16, 
1899, by letter, a copy of which is hereto annexed, marked 
“T, S. P. Exhibit I,” and on November 23, 1899, plaintiff 
sent to defendant a letter, a copy of which is hereto an- 
nexed, marked “T. S. P. Exhibit J.” Shortly before the 
filing of this bill the National Gramophone Corporation 
extensively advertised in periodicals that the ““Zonophone”’ 
“is substituted for the gramophone, which is abandoned in- 
cluding its name.” A copy of one of these advertisements 
published in Scribner's Magazine for July, 1goo, is annexed 
hereto marked “LT. 5. DP. Exhibit Kw" In order to get this 
advertisement printed in the July number it was necessary 
to hand the manuscript to the publishers before the end of 
May 1900. This advertising is still continued on an ex- 
tensive scale. A copy of another published as late as Au- 
eust 4, 1900, in Leslie’s Weekly is hereto annexed marked 
“T. S. P. Exhibit RK,” 

To my best knowledge and belief Frank Seaman never 
advertised gramophones under his own name until imme- 
diately before the filing of this bill. On June 19, Igoo, 
he inserted a small and inconspicuous advertisement in the 
New York Conmercial Advertiser a copy of which is. 
hereto annexed marked “T. S. P. Exhibit KKK.” 

It is not true as stated in Frank Seaman’s affidavit that 
Frank Seaman was in receipt of numerous orders from 
dealers and individuals as the result of his advertisements. 
Frank Seaman is not known to the trade, and orders do 
not come to him from the trade. The orders go to the 
National Gramophone Corporation, and are made out on 
the regular order blanks of the National Gramophone Cor- 
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) ‘4 poration. Looks of record of these orders are not kept was inserted in | 
¥ - by Seaman, but by the National Gramophone Corporation. * could be seen. § 
ES | In the usual course of business, the Berliner Gramophone and that it was n 
Company never shipped goods to Frank Seaman, but that ever had be 
shipped them by his orders to the National Gramophone [7 reas SAISG,. LOR. 25 Stat 
Corporation or their various branch houses. The order for at Tee oy ee *. locked. up in my 
one thousand records of June 18th, 1900, was the first and BBPeS, Sy " » 4 which J had bop 
only order of the kind received from Frank Seaman for pies: ee In bringing this : 
years. Koom 1001, McIntyre Building was never before Jo ES NRG pits Se = ‘cept an order fro 
June r&th used by Seaman as a place to which gramophone pases se { ah: ae gt », understanding t] 
goods would be sent. se ea eat - ™ thirty. days, so'1 
2 ‘so 4 ip? so. 2. s Christmas. trade. 
In October 1899, it came to the knowledge of the de- Bae Eo that such a num 
ponent that the Universal Talking Machine Company, a that Nee > cause it would 't: 
corporation of the State of New York, organized under es aa , Bt rs “manufacture the 
advice of Waldo G. Morse, Esq., of New York, were manu- eee: & - was my opinion 
facturing a machine which they called the “Zonophone,” ioe: tae factured’ by pers 
and that this machine was being extensively sold by the ee [3s after they had fi 
National Gramophone Corporation. This machine is an Mero: 2 ete _ circumstances it 
infringement of the gramophone, and differs only from Norie, Doar an order: could 
the gramophone in slight modifications of construction. It un sak ve - | then turned to” | 
was sold with the records and sound boxes of the Berliner Jed keg? ‘Talking Machin 
Gramophone Company. The plaintiff had knowledge of the € a “Hb ? . ‘thirty days, and 
manufacture of this machine, prior to its public advertise- ee ee is ia |» stated that the v 
ment, as appears by his letter addressed to me dated Sep- ee ne A: Ges "deliver these mi 
tember 6th, 1899, a copy of which is annexed hereto |) ping Bl Tee ic was indisputable 
marked “T, S. P. Exhibit L.” I procured two of the 4) 42 Whe * ‘chine Company‘) 
machines called zonophones and made by the Universal cra ee ol ces anhad tein at 
‘Talking Machine Company, and had them in the fire proof eee ir! athe cs a i » however, that th 
in my office on or about November 1, 1899, when plaintiff, Biba i ebnaed : witli ve 
accompanied hy O. D. LaDow, who was at that time Presi- ite ee we should'dect 
dent of the Universal Talking Machine Company, and also, Des a ‘a : at : definitely. what y 
secretary and general manager of the National Gramo- i Rat ay Biloba haw deans dt 
phone Corporation, came to my office in Philadelphia, and |’ Te 3 ae fs would 
presented to me as president of the Berliner Gramophone TIRE ic ate iby and ret | 
Company a model of a talking machine, which was identi- ) es te : Pane a ae __ vember oT reed 
cally the same with the two machines in my fire proof, to _ thins ae heb De Bad tet: Peterkin 
which I have referred, except that the wood work was of See ig Bees ne Re tare ase bab 
a more costly and attractive workmanship and plate glass i i , vies a ah fiee aay. T eecevel 
Ps | a 
oMorle gH. Tage 
ees : “ ae PRS Fac $f 
a le 3 i ge aes aie che . ot eA 
ce Ses s ; | Pee 3 ae ren 
hs ne bs My > us : 2h 
sf ‘ he 3 ‘2 
: é hs ‘ Ly 
"pe é. : “% a “* PF. 
yy ee A : A oi AA 
, y , a bie 2 ntnonll SWile 
yi aad Pcs ier a i : signi Library 





<$ \ hee ! fe oe ae hie si je Pay ) pace gah ee tity St Te SS paratitla 


a *. . 


2 


' 4) tu r, 
Th eat, 2 er 
rx «.¥ , 
aa es hd 
i oe At 


kept 
tion. 
hone 

but 
hone 
r for 
and 
. for 
re 
hone 


> de- 
'y, 2 
r the 
\anu- 
me,” 
r the 
3 an 
from 
“ lt 
‘iner 
fthe 
‘tise- 
Sep- 
ereto 


' the | 


ersal 
roof 
ntiff, 


'resi- 


‘also 
amo- 
~ and 
hone 
enti- 


if, tO 
is of 
glass 





‘ 
a 
a 
. 









5 
° 
. 
ag 


-— 


= 
tbe 
-* 


~ 
-_ 


143 


Was inserted in the wood work so that the mechanism 
could be seen. Seaman told me that this was a new model, 
and that it was made by hand, and that it was the only one 
that ever had been made. ‘This statement was absolutely 
talse, for, as stated above, | had at that very time actually 
locked up in my fire proof, two duplicates of the machine, 
which I had bought in the open market. Seaman’s object 
in bringing this model, was to request my company to ac- 
cept an order from him for five hundred machines, with the 


understanding that we would deliver them to him within i 


thirty days, so that he could have them in time for the 
Christmas trade. I told him that it was hardiy possible 
that such a number could be made in such a short time, be- 
cause it would take a very considerable length of time to 
manufacture the special tools necessary for it, and that it 
was my opinion that a new machine could not be manu- 


2 factured by persons who had never made it before until 
after they had first made special tools, and under ordinary 
e circumstances it would be considered rapid delivery if such 
mt an order could be filled within four months. Seaman 


then turned to LaDow, and asked him if the Universal 


A Talking Machine Company could not deliver them in 
avi ‘thirty days, and LaDow after some apparent deliberation, 
v stated that the Universal Talking Machine Company could 
‘a deliver these inachines complete within thirty days. This 
# is was indisputable proof that the Universal Talking Ma- 


oo 


Me chine Company had already manufactured these machines, 
en and had them at that time ready for delivery. I requested, 
however, that the model be left with me, so that I might 
consult with mechanics about it, and see that, if in case 


2 ol 
— ie 


~~. 


phir mm 


a we should decide to accept such an order, we would know 
Bs: definitely what we could do in the way of deliveries. La- 
i, Dow declined to leave the machine at that time, but stated . 

. that he would take it back with him to New York that 


day, and return it to us again the next day. On No- 
vember 2, I received a letter from Seaman dated Novem- 
ber Ist, referring to the model shown to me two days 
before, and stating that the sample was sent to me that 
day, I received the sample on or about November 2nd., 
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. and from my recollection of it, found it to be the same 
machine that had been shown to me two days before, 
With the exception that the word “sample” was stamped 

we jin several places on diiferent parts of the machine. 

we ‘Attached to this letter from Seaman dated November Ist. 


separated from it by 
was a communicating 
these offices, and haye| 
Seaman’s private o 

and when he was abs 





‘was a letter from the Universal Talking Machine Company 7 | | habitually acted for ¢ S 

‘dated November 1st. and addressed to Seaman, in which as Seaman’s represent: 

‘they named prices at which they would furnish it, and in » Dow frequently answe 

. which they stated that they would undertake, in order to Seaman never ‘disavoy 
ae enable them to convert this motor into a Gramophone, to | | the Universal Talkin 

“p'> ‘supply certain other parts not made by them. They also . ie : president of this comp 

%~ ‘stated in this letter that they would agree to protect the tion as secretary and n 

‘validity of any of the patents which they controlled on | Company, | nor did hi: 

P this machine, and would hold Seaman free from any in- in any way his ‘close 

a] ‘fringement thereof. On November 2nd, 1899, wrote | latter part of July, 18 

Prank Seaman askjng for copies of the patents referred a slot machine, tellin; 

‘to in the letter of the Universal Talking Machine Company interest in it further th 

of November 1st, 1899. Copy of one patent relating to the ; ———__—_______. 


ae Fi mmechanism of the springs motor was sent to me, but the 
S “Selaims on other patents which Seaman stated had been al- 


man who had perfecte 
phones to be used in’ 


oa owed in the Patent Olfice, but on which patents had not Early in August the: t 
aT. we Speen allowed the Universal Talking Machine Company, | and the National Grair 
“>. ‘?Seaman declined to divulge. As no satisfaction was given- ‘ 3 Newcomb jointly to r 
: ide the defendant as to these patents, the defendant on No- ay : of gramophones and + 
“* “Avember 15th, 1899, refused to accept the order for 500 ma- hs ait believe, that the week! 
|} chines. A copy of this letter is annexed hereto and marked a ' . Universal Talking Mz 
heal ee 2 hap, S. P. Exhibit M.” The deponent made frequent re-- Any Lincoln Ave., New Y¢ 
ret es sj anests upon plaintiff for information concerning the Uni- Sh ~ superintendent,’ Mr, ¥ 

fori Fiversal Talking Machine Company, but plaintiff either re- eit) are to the store of the.1 
bait feat fused to reply or gave evasive answers, showing a dispo- : Auk Bais ghes Broadway, and hande 
4). sition to shield the infringers of the Berliner patents. OE ASAE pein Mr. Crandell; that Mz. 
7a" 3 The relations between Frank Seaman and O. D. LaDow memes 37) pene the office of the Natic 
*d- were most intimate. Their business connections seem to : oe in ts Broadway, and f procure 
Rey ~ phave begun in the summer of 1897. In May 1897 Seaman. | ith dt | fe Broadway and gives “Ith 
' ‘told me while at Broadwater, Virginia, about a man he ex- 1] uf | Ree to the factory and pays, 
y pected to employ, and shortly afterwards, when I was in | ed ERE credible sources, and I 
-« * New York, Seaman introduced me to LaDow, as the man = en ug et to pay the expenses of t! 
“© of whom he spoke while we were at Broadwater. LaDow : Boa ‘ie pany was furnished thr 
_ was established in an office adjoining Seaman’s office, and i Bo ; : Morse, Esq., and order 
age vm nee Seige cote gh saggmep ttl cee s 
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separated from it by a low partition through which there 
was a communicating door. I have frequently been in 
these offices, and have seen LaDow open Seaman’s safe in 
Seaman’s private office, both when Seaman was present 
and when he was absent. In gramophone matters LaDow 
habitually acted for Seaman. He ordered goods from us 
as Seaman’s representative and Seaman paid for them. La- 
Dow frequently answered letters addressed to Seaman and 
Seaman never disavowed them. After the organization of 
the Universal Talking Machine Company LaDow was made 
president of this company, but he did not give up his posi- 
tion as secretary and manager of the National Gramophone 
Company, nor did his acceptance of this position change 
in any way his close relation to Frank Seaman. In the 
latter part of July, 1898, Seaman and LaDow showed me 
a slot machine, telling me at the time that they had no 
interest in it further than that they had contracted with the 
‘ 5s —— 
man who had perfected it to sell him: one thousand gramo- 
phones to be used in connection with the slot attachment. 
Early in August the Universal Talking Machine Company 
and the National Gramophone Company employed William 
Newcomb jointly to represent both companies in the sale 
of gramophones and slot machines. I am informed, and 
believe, that the weekly pay roll of the employees of the 
Universal Talking Machine Co., having their factory on 
Lincoln Ave., New York, is made up every week by their 
superintendent, Mr. Valiquet, and by him taken in person 
, to the store of the Universal Talking Machine Co., 1234 
Easy Broadway, and handed to the manager of the Company, 
ne ees Mr. Crandell; that Mr. Crandell then takes the pay roll to 
See the office of the National Gramophone Corporation, 874 
On 3 - Broadway, and procures the money, brings it back to 1234 
Broadway and gives it to Mr. Valiquet, who in turn takes it 
to the factory and pays the employees. I have learned from 
credible sources, and I believe it to be true, that the money 
rr ee to.pay the expenses of the Universal Talking Machine Com- 
Bin! pany was furnished through O. D, LaDow and Waldo G. 
aes Morse, Esq., and orders and directions for the conduct of 
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the business of the said company were given either by La- 
Dow or by Waldo G. Morse, Esq. During frequent visits 
to Scanian’s-cliiee [ noticed that Miss Frances Crouch opened 
the mail not only ot Prank Seaman, but of the National 
Gramophone Company and of the National Gramophone 
Corporauion, | also knew this from the fact that at my 
request she saved for me, and from time to time gave to 
me foreign postage stamps which she cut from the foreign 
letters which she opened. Early in 1899, Miss Crouch in- 
troduced me to William C. Smith who had lately been placed 
at a desk in Seaman's private ofhce, and stated to me that 
Snuth would save the stamps for me as he had charge of 
opening the mail. This is the same William C. Smith who 
signed, as “cashier” of the Universal Talking Machine 
Company, the receipt of the notice sent to the Universal 
Talking Machine Company by Horace Pettit, and which 
is annexed: to the affidavit2 of Horace Pettit marked 
“TL VP. dexitbit B.” ‘The said Smith also signed the re- 
ceipt for a notices mailed by repistered letter to the Na- 
tional Gramophone Corporation on August 11th, 1900 by 
Horace Pettit, Isq., to the effect that the advertising of 
the said corporation was unfair and must be stopped. This 
receipt is annexed hereto marked “T. S. P. Exhibit MM.” 
Irrank Seanin has always been careful to cover his rela- 
tions with the Universal Talking Machine Company. He 
once, however, adnutted to me that he could control that 
company. In January, 1900, while in my office in Phila- 
delphia we were discussing the infringing machines manu- 
factured by the Universal Talking Machine Company, and 
IT told him that if at any time he wanted to, he could simply 
shut his eves. reach out his hand, and catch hold of a string 
and pull it and the Universal Talking Machine Company 
would fall to pieces. He answered that 1f it should be nec- 
essary lie might possibly be able to find the string. 
Plaintiff made several other attempts after the attempt 
of Noy. 1, 1899, to compel the defendant to supply him 
with large numbers of Zonophones. These orders were 
invariably for Zonophones, and were accompanied with such 
conditions that if the Berliner Gramophone Company had 
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desired to fill them, it would have been forced to purchase 
machines from the Universal Talking Machine Company, 
° Which company was at that time being sued by Berliner 
Gramophone Co. for infringements of Derliner patents. 
| This suit was instituted in New York on lTebruary ro, 
be 1900. Prior to the institution of this suit 1 had repeatedly 
written to plaintiff complaining of his relations with the 
Universal Talking Machine Company, and finally on De- 
cember 14th plaintiff wrote a letter in which he boldly as- 
~ serted a right to sell the Berliner records to “opposition 
4 talking machine companies.” ‘This letter, and my reply to 
3 it dated December 15, 1899, and plaintiff’s letter of De-° _, 
cember 18, 1899, and my reply to it dated December 20, 
: 1899, are hereto annexed marked “T. S. P. Exhibits N, 
ce Pp. OF | 
¢ On June 2, 1900, defendant wrote to plaintiff a final let- 
; ter on the subject of Zonophones, which Jetter is marked 
it “TS. PL exhibit RY” and annexed hereto and made a part 
aie feet Rae of this affidavit. 
ralky a om T was absent from Philadelphia for two months in the 
= spring of 1900. When I returned to my office in the latter 
‘= 4 : bis part of April I found from the correspondence that they’ 
cep yaiue im pac plaintiff had during my absence been ordering very large 
Fy. Miia ay eee quantities of records, but had not ordered any gramophones, 
ee Pan eee and it was very evident that he desired these records for 
cH ce Bus use by the National Gramophone Corporation and the Uni- 
er ae iat versal Talking Machine Company on the infringing ma- 
Py RS ORE Sa chines. I gave instructions that, awaiting a satisiactory 
Re) a explanation from the plaintiff,the orders for records should» 
REE Le MD dest he held in abeyance. I did this under the advice of Horace | 
Beg page pe . tite Pettit Esq. who was counsel for the Berliner Gramophone — 
Fe oi met aty hae. Company in patent matters. These orders are those. spe- 
Pe F a a a be, cifically described by the plaintiff in the schedule attached to 
te ee eee Ht his bill. The schedule, however, does not contain copies 
wot iii , See of the orders in full, and correct copies are hereto annexed © 
a x ah pie marked “T. S. P. Exhibit S.” It will be seen by comparing 
Fi Rts ee body the alleged copies of orders attached to the bill in this 
h. ANE. ta ae suit with the correct copies hereto attached that the plaintiff — 
d=; agiptigg erie: 6 has ingeniously falsified his alleged copies. This falsification 
oe 
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is material, for it goes to the very issue in this suit. It | shipped. 1 repeat, 
bs meets Wwe: trom ee age all ao se copies of orders at 
| lize os Hie } ttiona Gr amaphone SEpornhon . he correct copies _ ship to the Natio 
ee attached as exhibit 5S” to this affidavit show that every -.branch office was's 
oe one of the siti thirty orders, except two, called for ship- sion of a material 
es ment to the National Gramophone Corporation, or some of Seaman to the 7 
Fy its branch offices. The National Gramophone Corporation - fact that an adver 
ba ee at and during the period covered by the dates of these *. © closed with his aay 
| Cee orders was, through its counsel, Waldo G. Morse, Esq., ~ advertisement atta 
Pas Be | engaged in entering the consent decree hereinafter described The tesorde wh 
$n in favor of the rights of the graphophone” (a rival talking now inthe factor: 
iia machine), and against the rights of the gramophone, and in the ori inal a 
ee was also engaged in announcing by circulars extensively dis- wre elt e 2 
ed tributed throughout the United States, and to which Frank to Frank ts “te u 
Reo ae Seaman's nambe as treasurer of the National Gramophone of his cond 5 ama 
ey Corporation was attached (see Exhibits H and J attached | sheitd not rah an 
Sane to the answer in this suit), that the ‘“Zon-o-phone” had super- M me ee 
a ee seded the gramophone, and that the National Gramophone teat Ms lon Ip. de 
feng ma Corporation had formed an allianee with the Universal seu af rom the. kn 
Re istanbul May 5th, the Nat 
a Talking Machine Company (manufacturer of the infringing by Seek the. N 
ig zonophone) and with the American Graphophone Company ) : ay By Sets, te ae 
a (the manufacturer of a rival talking machine). The Na- e hd York, a 
< 4 tional Gramophone Corporation, although it had atthe | orporations and 
Ly oss time large quantities of “Zonophones” for sale, was never- at sad counsel engaged: : 
4 theless at that time in need of records to sell with and use a ‘ co aisha ae decree t 
Spe on the zonophone. The directions on the orders to ship, ery eee ‘suit br ought by ¢ 
ey as above stated, the records described in these orders to - eae aN 9 : . patina the Natic 
rh the National Gramophone Corporation, or its branch of- penis Sides eaman. This »st 
i fices, show the unmistakable purpose of Frank Seaman to Lee ii "ae ae gtamophones whi 
: be, to aid the Universal Talking Machine Company and Dean ide: 3 the graphophone 
i the National Gramophone Corporation in putting the n be ‘gb te __ that Frank Seanti 
4 “Zonophone” on the market, and to supplant the gramo- ge Rie slg cree, eng that thr 
S phone with the “Zonophone” as announcel in the circulars al i Ag ophone Company 
i to which Frank Seaman’s name was affixed as above stated. I at 1 kg poration’ this dec 
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shipped. 1 repeat, thereic.e, that the omission from the 


copies of orders attached to plaintiff's bill of directions to 
ship to the National Gramophone Corporation or its 
branch ofhce was a falsification of the copies by the omis- 
sion of a material fact. The relation of the said l'rank 
Seaman to the “Zonophone” was further shown by the 
fact that an advertisement of the 'Zonophone” was en- 
closed with his order No. 6721. See that order and the 
advertisement attached hereto as part of °Exhibit S.” 
The records which are referred to in plaintiff’s bill are 
now in the factory of the Berliner Gramophone Company, 
in the original boxes which have never been opened, and 
were held. there under advice of copnsel, to be delivered 


to rank Seaman when he gave satisfactory explanation 


of his conduct, and proper assurances that these records 
should not be used on infringing machines. | 

: My action in delaying to fill the orders was further jus- 

tified, from the knowledge shortly after obtained, that on 
May 5th, the National Gramophone Conpany and their 
successors, the National Gramophone Corporation, had 
by written agreement signed by Waldo G. Morse, Esq., 
of New York, as counsel for the Nationa] Gramophone 
Corporation, and without the knowledge of-the other 
counsel engaged for the defendants in that suit, allowed 
a consent decree to be entered against them in the equity 
suit brought by the American Graphophone Company 
against the National Gramophone Company and Frank 
Seaman. This suit was bropght to restrain the sale of 
gramophones which were aJleged to be infringements of 
the graphophone. The deponent js informed and believes 
that Frank Seaman was the instigator of the consent de- 


cree, and that through his control of the National Gram- : 


ophone Company, and the National Gramophone Cor- 
poration this decree was cattsed to be entered. A certi- 
fied copy of the consent decree and of Frank Seaman's 
affidavit filed in the same suit are hereto annexed marked 
"]. S..P, Exhibits’ T and U,” 

On May 3, 1900 after receipt of telegrams from plaintiff 
asking why his orders for records had not been filled, and 
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demanding that they should be filled, [ telegraphed plain- 
tif asking why it was that he ordered records alone and 
did not order gramophones. On May ath, Ll wrote a let- 
ter to Frank Seaman acknowledging receipt of his tele- 
grams and stating that we had not received any orders 
for Gramophones since October 2, 1899; that the orders 
since that time had been for records alone and saying that 
It was lnpossible to conceive how he could use his best 
eiforts to promote the Gramophone business by ordering 
records and not ordering Gramophones; also stating fur- 
ther that this condition of affairs needed an explanation. 


Between May 4th and the letter of June 2nd hereinbe- ' 


fore referred to, correspondence continued between de- 
fendant and plaintiff in reference to the delay in delivery 
of records, and the refusal of the plaintiff to send any 
orders for gramophones, or to explain satisfactory rea- 
sons for such acthon. 

Under Section 220d of the contract of October 10, 
rsg6, plant’ was bound at all times to exhibit his books 
of account to defendant wheu requested in order to de- 
termine any questions in dispute under the agreement. A 
question in dispute arose between plaintiff and defendant 
about advertising, and on December 13, 1899, defendant 
served upon plaintiff, a notice demanding an inspection of 
his books. A copy ofthis notice is annexed hereto, 
marked)'"T. 5. P. lexbibit Vo" ‘On fanuary 16, rgoo, 
plaintiff sent his representative to Philadelphia and ex- 
hibited to the defendant certain books which wholly failed 
to give the information which the defendant sought. Cer- 
tain correspondence followed between the plaintiff and de- 
fendant and finally on January 26, 1900 defendant made 
another request for the inspection of the books, but with- 
out waiving its rights to declare the contract rescinded 


for breach of covenant by plaintiff. A copy of the letter 


of January 26th, 1900, is hereto annexed, marked “T. S. P. 
Exhibit W.”" No reply was made to this letter but it 
was followed on January 29th by a demand on the part 
of Frank Seaman for arbitration accompanied with a state- 
ment that the plaintiff had appointed Waldo G. Morse, 
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I’sq., of New York, as his arbitrator. As Waldo G. Morse, 

Iesq., was at the same time counsel for Frank Seaman, 

the Universal Talking Machine Company, and the Na- 

tional Gramophone Corporation, defendant refused to ac- 

cept him as a “disinterested” arbitrator within the mean- 

ing of the agreement of October roth, 1896, and Seaman 

} withdrew the appointment. : 

Waldo G. Morse, Esq., not only is Frank Seaman’s per- 

: sonal attorney, as is shown by the fact that he appears 
wi Cn} ies for Seaman in this suit, subscribes to the bill and gives the 
injunction bond as the principal therein, but also is coun- 
sel for the National Gramopone Corporation, as is shown 
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| and Frank Seaman, and the demurrer in the suit of the haste Mapas as 
Berliner Gramophone Company against the National ot Le a we 
Gramophone Corporation, hereinafter mentioned. And ed Saha be 

a - Tam informed and believe that he was also clected a di- He BAe pane. thse 


re rector of the National Gramophone Corporation at its 
Fpeatsesy.” Mie last annual election. Ile was also the attorney who or- 
pene ganized the Universal Talking Machine Company, and has 
wT ae constantly acted as its adviser in its business, 

a Sa es? —————__—_—_—_— “bo 


Ns On May 12th the American Graphophone Company is- 
e i ts ay rs sued a circular, a copy of which is annexed to the answer 
ae eh ag as “Exhibit I.’ On May 22nd, I asked Seaman for an 

Stee i explanation of the circular signed by Mr, Easton. On 
‘ ee 5 Sa May 23rd he replied to me by letter, a copy of which is 
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Real) annexed hereto marked “T. S. P, Exhibit X.” On May 

a oe 26th, 1900, the Berliner Gramophone Company instituted 

Vive ass) (pan three equity suits in the Circuit Court of the United States 

% A pan | for the Eastern District of Pennsylvania against the Na- 

Pee ey te tional Gramophone Corporation to restrain it from in- 
- Rares : me 


aan ale: ear fringing the patents of the Berliner Gramophone Com- 

: aera pany. May 26th was on Saturday, and the following Mon- 
Aaya YS day May 28th, plaintiff Seaman resigned as Treasurer of 
a A ree the National Gramophone Corporation, and so notified 
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On June 6, 1900, defendant and the United States Gram- 
ophone Company filed a bill in equity in the United States 
Circuit Court for the Southern District of New York 
against the National Gramophone Corporation to enjoin it 
=» «= i from using the words Gramophone in its corporate tiile. 
| A copy of this bill is annexed hereto marked “T. S, P. 
ey.’ Exhibit Y.” To this bill the National Gramophone Cor- 










Tees » | poration has demurred. The demurrer is signed by Waldo 
et” G. Morse, Esq. 
Be THOMAS S. PARVIN. 
| Bia sa Sworn and subscribed to before me this rsth day of 
as / August, A. D. rgoo. 
aa af . Wituram E. Sroxes, 
[SEAL] Notary Public. 


EXHIBITS ATTACHED TO AFFIDAVIT No. 1 
OF THOMAS 8. PARVIN. 


Exhibit A, with said Affidavit. 

( 7he Sun, Sunday, December 19, 1897. ] 
The VO-CO-PHONE, The Improved 
GRAM-O-PHONE, 

Is the Most of a CHRISTMAS 
Present to Be Found in 
Two Hemispheres, 

From $5.00 to $25.00, 


AND IT WILL BE AS Mucu ENJOYED ON 
THE FourtH oF JULY. 


CALL AND HEAR IT. 


NATIONAL GRAMOPHONE Co., 
. 874 Broadway, cor. 18th St. 
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Exhibit B, with saiq Affidavit. 


Puta. Feb, 25th, 1808, 
: Frank § faman, Esg., 874 Broadway, New York. 
, : EAR SIR:—My attention has been called to-day to ad~ 
| _ Vertisement of the National Gramophone Co. j 2 








first explain the matter tg Us, and obt 
will readily appreciate the fact, that nothing could Possibly 


- In Ne W 
ork Evening Post of last evening advertising the “Zeno- 
phone (Improved Gramephone), This name Zonophone 
‘¢ : 'S NOt satisfactory to ys and we request that you do not 
use it any ‘nore , 
E esire also to . 1] your attention to our contract with 
b) you, Clause No 12, which states that you shall advertise 
ramophones and Gramophone goods Prominently and 
reely as Berliper Giamophones and Berliner Gramophone 
O0ds, and also to Clause 1s, in Which you agree that you 
4 will not make use of any other name than that of Emil 
a ee Berliner jn connection with Gramophones and Gramo- 
wen ans ow Phone goads, 
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7 BERLINER GRAMOPHONE Co., 
4S ia ‘THOS. s. PARVIN, 
oe President, 
ope “i Exhibit ©, with saig Affidavit, 
DEALS 4 d 
HH “ 
Y i ion Putra, Sept. 21, 1808. 
iS ve re Frank Seaman, Esq., New York City, 
ayy Dear Sir:—At a meeting to-day of our Executive Com- 
ay mittee, the Matter was discussed of your continual avoid- 
:) ance of our most POSitive instructions to yOu, as regards 
he your advertising the Gramophone as the Zonophone, and 
ETB am instructed to call your attention to this fact, and ad- te 
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vise you most positively, that it must be stopped immedi- 
ately, and that in the future you confine yourself in your 
advertising simply to Berliner Gramophones and Berliner 
Gramophone Goods, as provided for in Clause No. 12 of 
our contract with you. 

I am also instructed by our Executive Committee to re- 
quest from you, an explanation of your reasons, for your 
continued use of this word Zonophone despite our very 
positive instructions to you heretofore, on this same mat- 
ter. I beg to refer you to my letter to you of Feb. 25th, 
1898, and believe you will remember your promise to me 
personally, that we should have no further cause for com- 
plaint about it. Our committee would like to have this 
explanation from you by return mail, so that we can pre- 
sent it to our Board of Directors, at their meeting on 
Friday afternoon. 

ij Yours truly, 


THOS, S. PARVIN. 








*6I : 
Exhibit D, with said Affidavit. 


874 Broapway, New York, Oct. 25, 1898. 


The Berliner Gramophone Co., Philadelphia, Pa. 
GENTLEMEN :—Refeiring to my letter to you of recent 
date about the use of the word “Zonophone,” I wish to 
call your attention to the fact, that I have not used the 
word in any advertisement put out by me, since the receipt 
of your letter; and I do not know of its having been used 
by the National Gramophone Company in any advertise- 
ment put out by it, although, as 1 stated in my previous Iet- 
ter, a number of advertisements have since appeared, con- 
taining the word, because copy for some of the publications 
has to be furnished, some times, six weeks before the date 
of publication. . 
Yours very truly, 


FRANK SEAMAN,. 
(Dictated by TI. §.) 
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Exhibit E, with said Affidavit. 
(CurT.) 


ZON-O-PHONE, Style No. 18. 


The above illustrates the Improved Zon-o-phone, 1899 
model, called Style No. 18. This machine is also operated 
by a spring motor, and uses the same size record or disc, 
as No. 25 Gram-o-phone. 

This machine ts well made, durable, and is designed 
especially for the family and home circle. In sound-re- 
producing results, it is equal to any machine listed in this 
catalogue. To those desiring a cheaper machine than our 
No. 25 Gram-o-phone, we recommend the No. 18 es- 
pecially. We offer special inducements to agents, to stock 
No. 18 machines, and push its sale for the special trade 
for which it is designed. Outfit consists of machine as 
per illustration, with new exhibits sound-box, 100 needles, 
no records included, and ready to work. Weight, with 
box for shipment, 18 pounds. Instructions in English 
or Spanish accompany each machine. 

Price, $12.00. Code-word, Infundados. 


Exhibit F, with said Affidavit. 


PuiLa, Oct. 21, 1899. 


Frank Scaman, Esg., New York. 

Dear Srr:—I have before me a catalogue of National 
Gramophone Co., in which is advertised Zonophone, Style 
No. 18, price $12.00. Also, Exhibition Sound Box, price 
$5.00. 

I had thought that it was distinctly understood and 
agreed betwen us, some time ago, that the word Zono- 
phone should never be used again, and I would ask you to 
give us your explanation regarding this. Also please ex- 
plain why the sound box is advertised at price of $5.00, 
when it is understood that the price is $2.00, and it 1s 
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based upon the price of $2.00, that you pay royalty for 
the U.S. Gramophone Co. 
Please do not delay vour reply, but let us hear from 
you immediatel 
Yours truly, 
BERLINER GRAMOPHONE COMPANY, 
By 
THOS. 8. PARVIN, 


President. 





Exhibit G, with said Affidavit. 


PHILA., Oct. 31st, 1899. 


Frank Svuinan, Esg., New York City. 

DEAR Stri—We wrote you on Oct. cist, calliag your 
attention to .e catalogue of National Gramophone Com- 
pany, in which was advertised Zonophone Style 18, price 
$12.00; also exInbition sound box, price $5.00, calling your 
attention to the fact that it was distinctly understood and 
agreed between us tha: the word Zonophone should never 
be used again, and asking you to give us your explana- 
tion regarding this. We have received no reply from 
you to this letter. 

Mr. LaDow sent to the writer a personal and unofficial 
communication from himself, giving what he considered 
personaly an explanation, but it cannot in any way be 
considered by us as a satisfactory exp'anation. He fur- 
ther stated in his letter that immediately upon your return 


from your vacation, you would send to us a formal reply 


to our letter. 
This reply has not yet been received, and we ask that 
you send it to us without further delay. | 
Yours truly, 


BERLINER GRAMOPHONE COMPANY, 


By 
THOS. S. PARVIN, 
President. 
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Exhibit H, with said Affidavit. 


874 Broapway, New York, Nov. 14, 1899. 


Berliner Gramophvue Company, Philadelphia, Pa. 
GENTLEMEN :—In reply to yours in reference to the 
=| 4 word “Berliner” in connection with the advertisements of 
’ the Natioual Gramophone Corporation, I have taken the 
, A matter up with them, and understand that they are agree- 
te a | able to this, and that the change has been made in their 
4 December magazine advertisements. The cut has already 
4 been made for this, but the word “Berliner” has been in- 
a serted in the plate, and “Berliner” has also been inserted 
‘ : in the reading-matter. 
be oh Yours very truly, 


oe FRANK SEAMAN. 
ot , (Dictated by F. S.) 
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Exhibit I, with said Affidavit. 


ADVERTISING BY FRANK SEAMAN. 










Puiia., Nov. 16, 1899. Ra ae m ae 
Frank Seaman, Esq., 874 Broadway, New York City. tke Fat se 
Dear Sir:—We are in receipt of your letter of 14th Per ae 
inst, and note that you have so placed the matter before sia sa ioe! 
the National Gramophone Corporation that they will in Sere o x ne 
the future make use of the word “Berliner” in their ad- e Fh S BehS 
vertisements. We thank you for this effort on your part. : pe i, ony 
I regret, however, that you have not yet informed me aN SY ae 
to what extent you have advertised, and are advertising os cya 
Gramophones and Gramophone goods as “Berliner” gram- Rig ans 
ophones and “Berliner” gramophone goods. I have for pigee! -ee 
a long time been looking for such advertisements, and Nee a te 
have not seen a single one. Nor have I ever seen any ENB aa Gs 
advertisement by you, but only by the National Gramo- eae 
phone Company. It is proper and, I think, neoessary : RN ESE 
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to call your attention to Section 12 of your contract with 
this Company. That section is as follows: 

“12. The Lacensee shall use his best eltorts to promote 
the gramophone busiiess in the United States and shall 
advertise gramophones and gramophone goods promi- 
nently and freely as “Berliner” gramophones and “Ber- 
liner’ gramophone goods; and shall expend immediately, 
and, in any event, not later than 15th March, 1897, for 
that purpose, the sum of at least $10,000 at lowest cur- 
rent publishers’ prices to advertisers.” 

Please note particularly two points, viz.: 

lirst—That the gramophones and gramophone goods 
must be prominently and freely advertised as Berliner 
Gramophones and Berliner Gramophone Goods. 

Second.—That “The Licensee * * * shall adver- 
tise.’ " 


You are the Licensee: The National Gramophone Com- 
pany of the National Gramophone Corporation is not the 
Licensee. Advertisements by the National Gramophone 
Company or the National Gramophone Corporation are 
therefore not a compliance with the requirements of your 
contract, and they will not be accepted as such by the 
Berliner Gramophone Company—especially since the Na- 
tional Gramophone Company is, as I have frequently told 
you, not conducting its business in a manner consistent 
with the interests of the Berliner Gramophone Company, 
and you say that you are not able to control the actions of 
the National Gramophone Corporation. 

I write therefore to bring very clearly to your notice the 
refusal of the Berliner Gramophone Company to accept 
as a performance of your obligation under Section 12 of 
your contract any advertising by the National Gramophone 
Company or the National Gramophone Corporation, The 
Rerliner Gramophone Company requires and insists, first, 
that you shall advertise gramophones and gramophone 
roods prominently and freely, as “Berliner” gramophones 
and “Berliner” gramophone goods; and second, that you 
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159 
shall advertise gramophones and gramophone goods, and 
that advertisements by the National Grainophone Corpora- 
tion, or any one but you, will not be accepted as, for or 
instead of advertisements by you. 

All this is very clear under the terms of your contract 
with this Company, for, if you will refer to Section 28 of 
the contract, you will find that the term ‘‘Licensee” includes 
you, your executors and administrators, but it does not in- 
clude any Assignee of yours except some corporation to 
which, with the Approval of the Berliner Gramophone Com- 
pany, you may assign the rights granted by the contract 
ps 7 to you—and the Berliner Gramophone Company has never 
: approved any such assignment. 

The conduct of the National Gramophone Company is 











i. such, and you appear to be so indifferent to the spirit of 
your contract with the Berliner Gramophone Company, 
that I feel compelled to ask you to consider this letter a 
notice in acordance with Section 16 of your contract. 
i 4 . . Yours truly, 
vs 7. oe BERLINER GRAMOPILONE COMPANY, 
~ By | 
f : THOS. S. PARVIN, 
a { ' Pres't. 
Foe os Exhibit J, with said Affidavit. 
Sn El 874 Broapway, New York, Nov. 23, 1899. 
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Is substituted for the Gram-o-phone, which is abandoned, 
including its name. 7 

The rights of the Zon-o-phone are exclusive under the 
joint protection of the patents of 
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For sale by dealers everywhere, including the Branches 
ofthe Columbia Phonograph Co. throughout 'the ‘world. 





Se ps. 


NATIONAL GRAM-—O-PHONE CORPORATION, 
Broadway, Cor. 18th St., New York City. 
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Exhibit KK, with said Affidavit. 


[Leslie's Weekly, August 4, 1900, ] 
ZON-O-PHONE. 


Improved Gram-—o—PHONE, 


Our latest Improved 1900 Model is substituted for the 
Gram-o-phone, which is abandoned, including its name. 

The rights of the Zon-o-phone are exclusive under the 
Joint protection of the patents of | 


NATIONAL GRAM-O-PHONE CORPORATION 
UNIVERSAL TALKING MAcHINE Co, 
AMERICAN GRAPHOPHONE CoMPANY 
CoLUMBIA Pyonocrapi CoMPANY 


Which companies have made an agreement between them- 
selves for legal protection and commercial advantage. All 


persons selling any style of dise machines other than the 
Zon-o-phone will be prosecuted. 


NATIONAL GRAM—O—PHONE CORPORATION, 
Broadway, Cor. 18th St., New York City. 


Exhibit KKK, with said Affidavit, 


To the Country 
without a Gram-o-phone, 


Pleased to exhibit it at your residence. No obligation to 


purchase. Exhibition Room 1007, 874 Broadway, Cor. 
18th St, 


FRANK SEAMAN. 
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Exhibit L, with said Affidavit. not understan 
| by you of any 
874 Broapway, New York, Sept. 16, 1899. clits, In fact,| 
CONFIDENTIAL. by Sections 1: 
, manulactured 
My Dear Mr. Parvin:—The Universal Talking Ma- _ pany, either i: 
chine Co. is making the motor part of a talking machine for of your contr. 
a foreign concern, for export. It is made to use a flat rec- * If it is not < 
ord. Mr. LaDow is away. They assure me none will be ophone as [| ] 
sold in this country. lt has no arm or sound box. what. concern 
Hurriedly, | can have, wit] 
e-RANKE if If it isa 
FRANK SEAMAN. ; which sis gr 
That you a 
“a that you 
the , 
, Exhibit M, with said Affidavit. siegeaen 
. ophone Co 
PitiLava., Nov. 15, 1899. ote the bold aie 
Frank Seaman, L£sq., 874 Broadway, New York City. i a ef Talking Mach 
nS Dear Sis:—The refusal of the Universal Talking Ma- 9°) 9}°%) MB) part to watye 
a et chine Co. to give the Berliner Gramophone Company, full tani af desire the Ber 
Ii? | information about the patents, under which the Universal Sas ig - machines in 
st st Talking Machine Company, claims the right to manufac- = , dhe ii RS your: request, ': 
Py 4 ture the machine, lately submitted by you, and.referred to «4. stuurin are ee, chine is an ip 
eee a Je aot again, in your letter of the Lith inst., as well as in your —_, PS 41 hy. ‘ _infringement, 
aes, te 4 letter dated the oth inst., but not received until to-day, makes” JP SSD : ns : | your request, 't 
ar 4 it impossible to consider any further your request to the . \) Se ‘ ee a fying the Uniy 
ip 2 3erliner Gramophone Company, viz.; to permit the Unt- 3. a ayaa a a : . an infringeme: 
Vaeeg versal Talking Machine Company to furnish the machine - ied STH beens: en . 
| to the Berliner Gramophone Company, for sale by you, uny 5 ut eRe Rie: With a view 
| Hees der your contract with the Berliner Gramophone Company, Hine , yeas Boe 4 with the Uni 
bees: as a gramophone. na 3} AVR eety Sate liner Gramop} 
wo Bae Your contract with the Berliner Gramophone Company I | haar : ; about the pate 
Ke relates to the sale of gramophones and gramophone goods— ae 8 eh aA 5 :, Shing Compan) 
hee. by which I understand the contract to mean, machines and oii ro, Seen furnished, ther 
pe a: material embodying the Berliner. inventions, and such im- ue: ee ther considerat 
fs Ohica | provements therein as the Berliner Gramophone Company ¢) jx/5 hie A of an infringin 
Ae ; may acquire or control, except recording apparatus, I do | Mi bigele gag 39) 5, DREHD Compa 
eS ct ; nd Pirate 
fe ia " 
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not understand that the contract contemplates the handling 
by you of any machines or material, covered by hostile pat- 
ents, In fact, all question on this point is made impossible 
by Sections 12, 13 and 15 of your contract. The machine 
manufactured by the Universal Talking Machine Com- 
pany, either is or is not a gramophone within the meaning 
of your contract with the Berliner Gramophone Company. 

li it is not a gramophone (understanding the word gram- 
ophone as | have defined it above) I am at a loss to see 
what concern the Berliner Gramophone Company .or you 
can have, with the manufacture and sale of it. 

If it is a gramophone, it cannot be the subject of patents 
which the Berliner Gramophone Co. does not control. 

That you consider it a gramophone, 1s evident from the 
fact that you propose the adoption of it, as a model by 
the Berliner Gramophone Company; that it is covered, or 
alleged to be covered, by patents which the Berliner Grain- 
ophone Company does not control, is equally evident from 
the bold assertion to that effect, made by the Universal 
Talking Machine Company, coupled with the offer on its 
part to waive those patents, so far as the order which you 
desire the Berliner Gramophone Company to place, for the 
machines in question, is concerned. On the very face of 
your request, it is therefore perfectly evident that this ma- 
chine is an infringement. And the fact is that it is an 
infringement, and that almost at the time that you made 
your request, the Berliner Gramophone Company was noti- 


fying the Universal Talking Machine Company that it was 


an infringement. 
With a view to protecting you from further negotiations 





“with the Universal Talking Machine Company, the Ber- 


liner Gramophone Company called for full information 
about the patents, under which the Universal Talking Ma- 
chine Company claims to act. If this information had been 


furnished, there might have been some opportunity for fur- . 


ther consideration; but, as the case now stands, the makers 


of an infringing machine have come to the Berliner Gramo- - 


phone Company, with the request to be permitted to get 
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the infringing machine, on the market through you, the 
Berliner Gramophone Company's sales-agent. 

You must see at a elance that there are good business 
reasons which render it impossible tor the Berliner Gramo- 
phone Company to listen to such a proposition, and I should 

not be at all surprised to find that there are equally good 
legal reasons, for not permitting the Universal Talking 


4 Machine Company, to start its business, under the Ber- 
liner Gramophone Company’s patronage. 
Yours truly, 
[ é 
4 BERLINER GRAMOPHONE COMPANY, 
By THOS. S. PARVIN, 


President. 


Exhibit MM, with said Affidavit. 
Station No. 19. 


Registry Return Receipt sent Aug. II, Igo. 
Reg. No. 1809 From Post Office at Philadelphia, Pa. 


*Reg. Letter. 
*Reg, Parcel. Addressed to Nat. Gramophone Corpora- 
tion, Post Office at New York, N. Y. 
After obtaining receipt below, the Postmaster will mail 
this card without cover and without postage, to address on 
the other side, (21,069-25,582.) 
Received the above described registered (x Letter 
Parcel. 
(Sender’s name on other side). 


25582. 


Sign on dotted lines to “ae 21049. 


right. ; 
When delivery is made to other 
than addressee, the name of 
both addressee and recipient 
must appear. 


WM. C. SMITH. 


*Erase letter or parcel according to which is sent. 
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Exhibit N, with said Affidavit, 


874 Broapway, New York, Dee. 14, 1899. 


Mr. Thomas S. Parvin, President, Philadelphia, Pa. 
Dear Mr. Parvin :—I have yours of Dec. 13th, relative 
to the records sold to opposition talking machine companies. 


graph, to which I ask your attention. I would not like it 
to go down on record, that I silently acquiesced to any © 
statement that the Berliner Gramophone Co. has anything 
to do with the policy of selling records. I emphatically 
state that it has nothing to do with that end of the busi- 
ness. That belongs to me exclusively: Of course I am 
endeavoring to follow what seems to be the joint opinion, 
as to the best way to develop Gram-o-phone interests, and 
I am always ready to do everything possible to this end, 
and shall continue to be, principally for the sake of quict- 
ing these turbulent waters, although I must say that I am 
getting discouraged in my efforts in this direction, You 
must know that all these acts of yours of recent times, which 
are more or less petty, are thinly disguised and fool nobody. 
They seem to be only confirmative, of what I have been 
told so many times, relative to your attitude, toward mv fi 
contract with you. 
Very truly yours 


(Signed) FRANK SEAMAN. 








Exhibit 0, with said Affidavit, i 
PHILADELPHIA, Dec. 15, 1899. ee 
Frank Seaman, Esq., No. 874 Broadway, New York City, Bek 

N. ¥. 7 bears aet 
Dear Str:—Relative to your favor of 14th inst. I have : ees be ee 
only to say, now, that we shall expect you, and require of ee Geass Le 
you, to use your best efforts in aiding us to crush out all see Shranesr oF 
infringements of the Berliner Gramophones and Records, | Rigen tee ae 
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that the Universal p 
found infinitessiinal, 
run, in sustaining so 
liner. Ifa new macl 
market and they wer 
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they are not touchin 
: 4 | are for the present. 
BERLINER GRAMOPHONE CoMPANY. . ey sales of records, it c 

3  ' . take the plunge and’ 

3 (Signed) | THOS. S. sameeg so o Water weet) Fees | ade itcobven 
dence of one ofthe 

: Ve It seems that these 
Exhibit P, with said Affidavit. Uae Th sddidionsl is et 
| chinery. * Therevha 
? 4 ke a a ever since they recéi 
Wa 4 My Dear Mr. Parvin :—I will again take up your let- i They are still passi 
Ane ter ol the 14th inst. ane try to make plain some of the tee if ., temper,; which Tove 
reasons and impulses which have actuated me i feeling PO as: a _ of the Gram+*o-pho 


and that any connivance on your part, by selling our goods 
to those who are infringing our patents, thus assisting mm, 
oy contributing to, any such infringement, will be considered 

ba by us, as in violation ‘ot your contract with us. ates 
I think this should be distinctly understood, and there a 
is no use multiplying words about the matter. 


Yours truly, 
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that the Universal people have pyt out, I think will be 
found infinitessimal, compared with the great risk to be 
run, in sustaining some very questionable claims of Ber- 
liner. Ifa new machine of the Universal Co., was on the 
market and they were actually doing a business within our 
jurisdiction, the case might look differently to me, but while 
they are not touching our trade, in the slightest way, and 
are for the present time, actually helping it through the 
sales of records, it does seem to me almost foolhardy to 
take the plunge and fight them. 

I made it convenient, yesterday to drop in to the resi- 
dence of one of the Universal people and to take dinner. 
It seems that these people have invested thus far some 
thirty or forty thousand dollars; they have recently taken 
additional room, and have on order now additional ma- 
chinery. There has been great activity along the line, 
ever since they received your threat to sue them instantly. 
They are still passive in a sense, but are getting into a 
temper, which | very much regret to see, for the good 
of the Gram-o-phone business. While at this residence 
I heard two records, one a trombone and one a band. 
I can hardly convey to you the quality of these records. 
They were mellow, beautifully balanced, and were simply 
great—I think I have never heard any such perfection 
from a talking machine before, and I say this with all 
respect to Johnson’s great genius and what he has shown 
us lately in the way of records. -Furthermore I did not 






















see, but learned of a. sound box, of which great things i ie ae 
are claimed. bes ) : a 
Now what does this mean? I take it that the Universal Se ae 
people are, and naturally enough, putting themselves in a. se Tiscnae 
position where they will be absolutely independent, not for Sear TENS pa a 
the purpose of being independent of you, but in order not a Se ok te 
to be found in a defenseless position, if you propose to an- Da cette ae 
tagonize them, in a business which they feel you have ab- i eee ae 


solutely no right to interfere with—neither moral nor 
legal—, their claim being that they sell motors where you 
cannot. I learned that the capacity of the factory has 
been all the way from 25 to 80 motors a week, but that the 
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of an equitable basis, 
National people wouk 
you folks would onl 
light that I do, and 

for the good of the. 

us in a position wh« 
business on the plan 


new machinery alluded to above, increases the capacity to 
the latter number of machines per day. You may ask what 
this preparation in the making of records means, if it does 
not mean a determined effort to be independent of the Ber- 
liner Co. I think that the Universal Co. were forced into 
this position, by very shortsighted policy on our part. 
It is true that they have had a certain independence, in 
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-you pitch into them, as you say you are going to do, they 


will have a new machine and new records on the market, 
inside of a week after the suit is filed. 

You are of course constilting the best legal talent with 
reference to these matters, but don't you see that they can 
give you no advice worth anything, because not one of them 


Lis 


a the matter of records, from the National Co, because of an L and would have occit 
aes old arrangement they had with the National people, on the ; 4 picion, prejudice, en 
+: Sheer ground, that the records were to be used on the Nickel-in- a sonal equation, and 1 
Be the-slot machines; be that as it may, and whatever may be ° 7: termination not to Ic 
ie the reasons, the fact remains that this Universal Co. strikes nably petty trifles, w 
ae. yy me as being a mighty dangerous factor in the situation, ai, 

far aga, and one that needs to be handled with tact, rather than 

Biz f ' 

gs blind antagonism, They seem to be fortihed with about 

i eed: everything there is in the way of models, designs, processes 

eile | | and ample capital. ‘They say, without reservation, that if 


Exhibit 


_ Frank Sone Bsa 


My Drar Mr, 


Ew” 08 has seen what these people are holding in reserve in case : the 18th inst. 1 w 
1 ta you fight them. Don’t you think it better to wait devel- 4 careful consideration 
cg a opments, and wait until the Universal actually hurts you, fi in your views, there 
a ee s which it has not done up to the present time, before going F. bring’ suit against.” 
ane a ahead blindly ? Ma Bi ‘ pany, for the infrin. 
Bethy: st Now, in all that I have said, it is to be distinctly under- Pee Sf they are, to our mi 
ree 3 stood, that J am not writing from knowledge, but only Peas i a yok There 1s no more 
Hi & 4 drawing conclusions from information and belief, and out | .).%2 ee ie practically condone 
ee of self-defense, and in the interest of the Gram- -o-phone eircotaeeeen. pr Talking Machine G 
hie ee business. J appreciate fully the serious condition of affairs, Z a.” same course as re; 
eae and I know that it is bothersome. | my | 4 are a number, and 
ofan [ have been hoping for quite a different solution of this i" Yours 
ee § whole affair. The Universal. people are, I think, reasonable 3 4 ; : % 
Bie >t men, and are, I believe, ready to go any length, rather Pee) is 
bom 3 than to be forced into a stiff fight for supremacy. eat 4 4 £( 
erie They would join interest with us, I believe, on any kind 9 
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of an equitable basis, and it goes without saying that the 
National people would come into the same arrangement. If 
you folks would only look upon this matter, in the same 
light that I do, and in the spirit of personal self-sacrifice 
for the good of the whole, the first of the year would see 
us in a position where we could place the Gram-o-phone 
business on the plane it ought to have ‘occupied long ago, 
and would have occupied, if there had been less gossip, sus- 
picion, prejudice, enmity, and what I would call, the per- 
sonal equation, and more confidence in each other, and de- 
termination not to lose sight of the big things in the dam- 
nably petty trifles, which have taken up most of our time. 
Very truly yours, 


(Signed ) FRANK SEAMAN. 


Exhibit Q, with said Affidavit. 


PHILADELPHIA, Dec. 20, 1899. 


Frank Seaman, Esq., 874 Broadway, New York City. 

My Drar Mr. Sraman:—Replying to your favor of 
the 18th inst. I would say that I have given the same 
careful consideration, but must.admit that I cannot concur 
in your views, therein expressed, as to why we should not 
bring suit against The Universal Talking Machine Com- 
pany, for the infringement of the Berliner Patents, which 
they are, to our minds, openly practicing. , 

There is no more reason, as I see it, why we should thus 
practically condone the infringement by the Universal 
Talking Machine Company, than why we should adopt the 
same course as regards other infringers, of which there 
are a number, and condone their infringements. 

Yours truly, 


BERLINER GRAMOPHONE CoMPANY, 
(Signed) THOS, S. PARVIN, 


President. 
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ixhibit R, with said Affidavit. be made as stated. 
a puarantee these san 

Bien. PHIL... Jaucssnd, 1900. , that, while Mr. John 
am Ge Frank Seanan, Esq., 874 Broadway, New York City, N.Y. 4 _ ised, ‘conditions - Ove 
te Dear 3.r:—We are in receipt of your letter of 26th | might prevent us fh 
oe da in reply to ours of 22nd inst., relating to your so q the required number 
A, . filed order dated January 23, 1900, and making various securing in time th 
te a statements and assertions, which upon their face are boxes, etc., etc., ‘whi 
f Pe. : sO eatietly IREDEIEES, earn seems wi me there can be : q to Haale up the con 
| Fhe: ‘ ae: two conclusions, possib e to be made from them. : ; k Another reason: W: 
Bit t ne is that you are ignorant of the actual facts in the “t conditions upon US», 

Tees { matter, and the other is that you have purposely misstated : % later letter. 9. 
ee e aoe ee ds ene is ag et ees “ i I have not forgot 
ats fs latter, and Wi there ore reply to your etter with the daily delivery Of ma 
hs ro idea that the former is the correct conclusion. » in almost every case. 
ees You refer im ‘the first clause of your letter to our hav- ae replied to them: ful 
hire ing omitted reference to ue history perween the rrecipe as, case pointed out pla 
Be ce and cancellation ol your so called (01 det dated January ia ft were not at all justi: 
if Sie 23, 1Yyoo. Vhere is absolutely no “lustory™ in this case, ai I have told you OV 
~, ae i within the time limit you name, other than that distinctly a ence, that we welcoir 
SY and plainly set forth, in my letter to you of Jan. 26th, ae _ criticisms, as. these. x 
egnirisss 1900, in which I acknowledged receipt of the order, and ein: alg rect fatilts, Af any exi 
Bribe stated that while we did not guarantee that - deliveries ee ee you were in the habit 
“are should be made at the rate of 75 motors per day, or that Bane’ i MEY. correspondeine 

ie deliveries would begin within six weeks from that date, ae ag > of a great, majority 

it I stated that we would do our utmost to deliver this num- fe yee “*. sively, that they wert 

2 ber per day, if we possibly could, and that we would do , no hah HE ... I did not for a mi 

ie our utmost, and believed we would be able to begin de- eda a Se ‘the order, because’ ] 

ia liveries within six weeks from the date named. ea ~ about deliveries, “Tn, 

There was not even the slightest thought in my cited ret See | _ previously, you had: 

at the time we received the order, but that you were act- oe ditions, and I made 

ing entirely in good faith, in sending it to us, and that we me to them in every cas 
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were acting entirely in good faith in accepting it, as we ; a 4 Hi = > letter to you of Jam 
did, and this is further proved by the fact that on the same; Le i --. would do everything 
day, Jan. 26th, I gave Mr. Johnson the order for 2500 ..- aD r “+ plete machines, within 
3 motors, exactly the same way you had given it to us, in- °%5(2) ania ct or _., per day, specified by. 
cluding the conditions that deliveries were to be made . heel | '.. cancellation sent next 
at the rate of 75 per day, and that deliveries were to com- ae Reet : as _ Surprise tome. 
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to this, and gave me his guarantee that deliveries would ee | Re 
be made as stated. I did not feel called on at all, to Pe ae Nats ven, 


puarantee these same conditions io you, for the reason 

that, while Mr. Johnson might make the deliveries as prom- 

ised, conditions over which we might have no control 

4 4g night prevent us from testing, inspecting and packing 
, | : the required number, or some accident might prevent our 
securing in time the necessary horns, elbows, packing 











boxes, etc., etc., which we would have to secure, in order 
to make up the complete machines. | 
3 Another reason was that you had no right to force such 
* = conditions upon us. This was fully explained to you in a 
i Nea later letter. 

: eee | I have not torgotten the complaints you made about the 
ty # daily delivery of machines, neither have I forgotten that 
: “in almost every case, where you made these complaints, I 
% , ce replied to them fully and plainly, and in almost every 
Ps Gf case pointed out plainly to you, whereim your complaints 
ie ened were not at all justified by the existing facts. 
“e ned I have told you over and over again in my correspond- 
"ti ted ence, that we welcomed specific complaints and intelligent 
Bs Beart ! criticisms, as these would enable us to discover and cor- 
Pte TCA aM ae rect faults, if any existed, but general complaints, such as 

£ oo of i aM Z you were in the habit of making, were entirely wrong. 
ba ek ce t My correspondence with you shows, that investigation 
ot oh &B of a great majority of your complaints proved conclu- 

a area Pas ie Bie sively, that they were utterly uncalled for and unjust. 
foe fs at Bee I did not for a moment believe that you would cancel 
pts ou somata Ne ‘i ; the order, because I objected to the specific conditions 
Nees apis, if Ay eae about deliveries. In almost every one of your orders, sent 
ie ab i : ee ’ previously, you had in them practically these same con- 
Fes ofa hie i Eh ditions, and I made the same objections, and you agreed 
7 ag! 7 Hi : i to them in every case and withdrew the conditions. My 
me 1h: Bees letter to you of January 26th, shows, for itself, that we 
“eel ae xt peo would do everything in our power to give you the com- 
Mor hye To. Ro plete machines, within the time, and at the rate of delivery 
bee ae Mite ris per day, specified by you, and your telegram and letter of 
Re vay pict | eee cancellation sent next day, January 27th, were a complete 
aay eacge ie Boe Sees surprise to me. j 
ake ce, bcaieeg _ You state that we have on our files, orders for thousands 
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of Gramophones. This is not true. The so-called orders 
you refer to, although you do not specify them, I pre- 
sume are the orders you have sent to us for “Zonophones.” 
These so-called orders were not orders, within the let- 
ter or spirit of the contract you made with us, And 
furthermore, even if outside the contract we had desired 
to accept your so-called orders, they had such conditions 


attached to them, that they could not possibly be accepted |’ 


by us. Our reasons for not accepting them have been 
given to you over and over again. We are entirely will- 
ing to stand by these reasons, and we take the entire re- 
sponsibility of our action in so doing. 

Since your so-called orders were refused by us, you have 
by your letters and your actions, more and more openly 
and plainly convicted yourself of your bad faith towards us. 

Your contract with us was most liberal to you, and has 
permitted you to make a great deal of money, and had you 
lived up to the spirit and letter of it or even only to the 
letter of it, you and we and all concerned would have been 
vastly better off than now, when it is so plainly shown, 
that for a long time past you have not been promoting the 
Gramophone business, as your contract called for, but you 
have been promoting a business, antagonistic to the le- 
gitimate Gramophone interests, and at the same time try- 
ing to evade your responsibility to us, by your endeavors 
to hide behind the Universal Talking Machine Co., and 
National Gramophone Corporation, over whose actions 
you have frequently stated you had no control. 


If it should be considered necessary for us to prove, ; 
positively, that some of these statements of yours are not © 


true we have ample evidence to do it. 


You have, at various times, asked us to grant you vari- 


ous concessions, or to make changes in your contract and 
your reasons for such requests, after careful investigation 
on our part, have usually proved to be unbusinesslike or 
untrue, or to have hidden behind them, the establishing 
of a precedent, which would be injurious to our interests, 
and such requests were naturally refused, and almost in- 
variably after such refusal, you have accused us of being 
narrow minded and not at all liberal. In fact your prin- 


ha ’ * ~ : = 
sgt! hats: ‘4 : ay ae 
2 ates iy ei aie + : 
iw 4% P . y 7 | 
ay so i 3 WB ines et * ‘ ; Fd Bi 
, ‘> mr ity “rT. 
‘ - ; >" 
. as % ; + 
,' - . ’ 4 % 
+, ; “§ 4 
? - 
: P »3 Fe : 
aol: 
* on ie 
é f , . Z 
, ) 
PF 2 
a, t ot yr. oh 


—_— 








cipal complaints j 
foolish enough 1. 
Our course toy 


it has been unu 


| provocations yo: 


ishly so. Some 
your promises tc 


_ overlooked..-A 
changed, your mi 


intention: to. act 


~ never. did, althe 


In. conelusion 


“contract with y 
one single. insta 
letter or the sp 


“You have: ask 


and you have. « 
just about as fre 


telling you at, A 
swer your ques 


mine, > sn oa 
It i 1S hardly 
euy further.*' + 
’ ¥ a" y . 
ma - a a + BF 
PRE aera Stay | 
Le ee * we 
RANE 
, ®F a ; ¥ 
See oa 
eR 2 "yee 
SS. 
' day ‘: ai . 
Order No. € 


‘To Berliner 
. Ship to Nat 
At 874 Bw. 

Ship by ~ 4 
Terms 








173 








*67 

| cipal complaints against us have been because we were not af? | 
; foolish enough to grant your many ridiculous requests. Repeat wa syn 
Our course towards you has been more than liberal, eee, es : 
: it has been unusually generous, and considering all the igen Lite bee ag 


45. aa provocations you have given us it might be called fool- 
: ishly so. Some of your offences have been excused on 
i : 4 your promises to offend no more, some have been entirely 
tee 4g overlooked. All might have been forgiven had you 
é changed your methods and shown to us conclusively, your 
Be 4 intention to act in good faith towards us, but this you 
eis | never did, although every opportunity was given you. 
7 | In conclusion | must positively assert, that since the 
contract with you was entered into, there has not been 
one single instance of a breach on our part, of cither the 
letter or the spirit of it. 

You have asked us certain questions a number of times, 
and you have demanded that we answer them. I have 
HE | 4 "just about as frequently asked you certain other questions, 
gins”. 5% } telling you at the time that I could not intelligently an- 
Poe oe ae aS , swer your questions, until after you had first answered 
eee am nem | mine. 
pee a 7 It is hardly necessary, I think, to go into this matter 
oy any further. 

WEG ns, q Good-bye, 


BERLINER GRAMOPHONE COMPANY, 


ie SACL sy mm a By THOS. S. PARVIN, 
: Be . A . | Presidew 
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200 each of 0230, O1139, O1133- 
300 each 01137, O1135. 
Countersigned 


FRANK SEAMAN, 
F. C. 
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Date APRIL 19, 1900. 

Order No. 6701. 

To Berliner Gramophone Co, 

Ship to National Gramophone Corp. 

At 161 State St., Chicago, Ll. 

Ship by Ex. pale When 

Mark (Samples). - 

25 each 01139, Of137, 01133, OT138. 

Countersigned 
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Order No. 6702. | 
To Berliner Gramophone Co. 
Ship to Sherman Clay & Co. 
At San Francisco, Cal. 
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01030, 0968, 0995, O1013, O1025, 01031, O1020, 01039, 
OIOOI, O1011, 0963. 

15 each 01002, € 1024, 0945, 0942, 0975, 0665°, 0946, 
0935, 0943, 01037, 0948*, 0:017, O88. 


: ? 20 each O1015, 0967, 0947, 0944, 0966, 0938, 0974: 
Ly F, O1003. 


; 25 of orol9. 
% Countersigned 
7 FRANK SEAMAN. 
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To Be:liner Gramophone Co. 

Ship to National Gramophone Corp. 

Ai 19 North Pearl Si. Albany, N. Y. 

Ship by Nat’l Ex. prepaid. When 

Mark order No. 249. 
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Date APRIL 20, 3900. 
Order No. 6704. ; 
To Berliner Gramophone Co. 
Ship to National Gramophone Corp. fa NS 
At 161 State St., Chicago, Il. 7 re Io 
_. Ship by Ex. prepaid. When Waa si, J 
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25 each o1148, OII5I, O1144, O1147, O1140, oe, 
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1 of o1146, 
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FRANK SEAMAN, 
F.C. 
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Wats *o§ —— : 
Date APRIL 20, 1900, Order 
Order No. 6705. : To Be 
To Berliner Gramophone Co. ship te 





Ee Ship to National Gramophone Corp. __ arte ee eee ft 161 
Paes, At 874 B’way, N. Y. | Wierd aes SROs ERS ie pe 4 ie Ship” . 
on ay Ship by , When: ee ok ec sit SS Pg Sag she hun 
inhi S Terms FAK aie ok a COR a le Wit caee eS Sach 
Sue | 100 of 01146, 0544, 0622. Hin i: re si es irae othe 1 Oo 


200 each O1148, OFI51, OII44, O1147, 01140, O1149, 
O1I4I, 0964%, O1154, OL142, OL150. ieee, oe Ee 
300 of 01136. ef | es ge TESS ae de 
Countersigned ait Oe tak, 





FRANK SRAMAN, Cyl 24 
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At 874 B’way, N. Y. | eS eae Nala Sy 
Ship by ; When USE eee 


Terms | Reais a OMey | ret 









50 each 3641 z, 981 w, 3637, 8009 z. eee antag 77: 
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) F RANK SEAMAN, Sesec tr Miia: Mi eke ee 09 
: a ® ci : Lees ce gay ets 
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Date APpRIL 26, 1900 
Order No. 6708. 
To Berliner Gramophone Co. 
Ship to National Gramophone Corp. 
At 161 State St., Chicago, IIl, 
Ship by fast freight. When © 22). 
ee | Mark order No. 206... a avis WeDo 3 
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oy en . No., 0195 No., 19t No., 0199, 0200 No., 02137, 0226, 0227, © 
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ee ee 0319, 0320 No., 0371, 0380, 0567, 0413, 04147, 04619, 0561, 
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be FP 0728, 0750, 0826?,. 0832, 0869, 0872, 0893%, 0895, 0896, - 
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Gus Maes ewe 0963, 0968, 0977, 0985, 0993, 0995, O1024, 01026%, 01028, 
Bf ae bias ae O1061%, 01060, O1017, 01016", O1018, 01053, O1065, 01074, ° 
2 SAUL ee 01075, O1080, 01082, 01085, 01086, O1087, sae : 
aes Be gee | Countersigned | es 
ee Fee aa oan | _ FRANK SEAMAN, 
Sia arin (ane si | Date Arai an 1900. 
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At 874 B’way, N. Y. 

Ship by When 
Terms . 
50 of 1209 2. 


100 cach 0489, 0645%, 0665%, 0836, 08542, 0893%, 303, > 


4284 z, 0195 x, 0587 No. 
200 each O1116?, OI156, O1159. 
Countersigned 


FRANK SEAMAN, 
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Order No. 6710. 
To Berliner Gramophone Co. 


Ship to National Gramophone Corp, 
. At 161 State St., Chicago, Il. 


Ship by W. F. & Co. Ex. pre aid. Wh 
Mark “Samples,” : yi 


25 each O11L16", o1156, o1150. 
Countersigned 


FRANK SEAMAN, 
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To Berliner Gramophone Co. 


Bg » Ship to National Gramophone Corp. mat vet uf , 
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Date APRIL 28, yoo. 


fn ene hs “aC og ary at 


Order No. 6712. 

To Berliner Gramophone Co, 

Ship to National Gramophone Corp. 

At 13 North oth St., Phila., Pa. TL 9a 
Ship by U. S. Ex. prepaid. When i 

Terms 

a I2 of O1130. 
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; To Berliner Gramophone Co. : . 

Ship to National Gramophone Cor, | ist Save belie © 

i: At 161 State St., Chicago, IIb 2244 

ine, - is | Ship by Ex. prepaid. When 

"7 Ci ier Mark “Samples.” 
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se | - FRANK SEAMAN, =i 
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Date May 1, 1900, 
Order No. 6715. 
To Herliner Gramophone Co. 
Ship to National Gramophone Cor. hela 
At 13 North oth St., Phila. Pa. tes Rg hoa Sy SR 


Order No. 6718. 

To Berliner Gramo 
a eran on eH) EE Me) gyaonal G 
De ea ie mat 874 Blway, N.} 


Pa 


Ship by U. S. Ex. prepaid. When fas eB ME eK fl iby Ween hip by. ae eed 


te 
| yah - . : I "4 Pe a My fare a a SER hs 
Mark order 123. bh gee aeB er aie) wk Bie “50. of 1961.9 ve S| 
4 each 01437, 01138, 3636. oe tech hae ey Ak aa “100 each 023, ,0 e598 
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Date May 1, 1900. © toner ee Gener eens are of 
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is To Berliner Granieiphti Co r cee ae ee Aha. TO Bede a 
F we. pe uargit nie Neem Y |: Sa » Ship to. National. G 


Ship to National Gramophone Cor. hatte ; a 
At 21 & 23 West sth St., Cincinnati, Ohio. — | : a ane ay PS. ‘No. “oth: Ste: 


Bt 4 ; a" | «oe wee ae “p x .. Ship. by U, Ss Ex. 
Ship by Itx. prepaid. When RS Kae +a 2 ' ws “Mark: order No. 


_ Mark order No, 273. ‘Ye ieee | 
3 of O109 : ete hoe Hy 3 each ont g ony 
28 ae 6 of OLIOS. 

20 of O1134. colt ee , Ea Sa aE 
5 each 0665%, 01080, 1961, 993 u, 01060, 01087, 01083, (Va We Dy 
OI131, O1674 01081. | ea Te OM Nee 
10 each 0658, o1061°. eae Hes ote ate 

: Countersigned | he: ane ere 
eae et eh, FRANK SEAMAN, eos oe rsaey: ae NS 
ad ir Reda ee — sf ts a cect Rag ifr let ‘a a fy cs ‘To Beiacecc 

; ae 43 | i. ie | ! Date May t, 1900. | Fes oe Se _. Ship to. Nationa 
Onfer , oi. . | ES cece 





<> 








rit To Berliner Gramophone Co. | st panne it San 
w ieee Ship to National Gramophone Cor. BU Ee) ERM RT peace et 
3 =~ At 178 Tremont St., Boston, Mass, _ esta es 


. Ship by Ex. prepaid. When °° x 
~ Mark order No. 141, Ses ee, 
sia each 01134, O1135, OLI3ZI. pment FS 
Countersigned Ae 
FRANK SEAMAN, ot 
Be okie: 
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Date May 1, 1900. 
Order No. 6718. 

To Berliner Gramophone Co. 

Ship to National Gramophone Cor. 

At 874 B’way, N. Y. 

Ship by When 

50 of 1961. 

i as 100 each 023, 0561, 0619, 0775. 

Bays ) Countersigned 


S <3 
433 
as 
. 
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ee ea, | : FRANK SEAMAN, 
ta : Date May 3, 1900. 
a : Order No. 67109. 


3s > (Be To Berliner Gramophone Co. 

: Ship to National Gramophone Cor. 
At 13 No. oth St., Phila., Pa. 
Ship by U. S. Ex. prepaid. When 
Mark order No. 127. | 
ry 3 each O311, 0313, O1087, 0554 x. 
a 6 of O1105. 
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Countersigned 


FRANK SEAMAN, 7 
F.C. 













Date May 3, 1900. 
Order No. 6720. A 
2 ra To Berliner Gramophone Co. 
4 Nae a Ship to National Gramophone Cor, + 
bees 5 Pik saat O74 Bidway, N.Y. Z 
(tt oa Ship by : When 
tf oy «chatty 2 CLMS me 
: zh _ 50 each 19 x, IOI, 1219, 1649 y, 1921. | Y; 
ieee epee —* "100 each 0201, 0236, 0313, 0314°, 0945, 140 w, 307 z. 
ie (i - 200 each 0990, 01087. Bi 


2) 


Bore Countersigned Fits 
ok Bei ae FRANK SEAMAN, 
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Date May 4, 1900, 
Order No. 672 

To Berliner Gramophone Co. 

Ship to National Gramophone Cor. 

At 13 North oth St., Phila., Pa. 

Ship by U. S. Express prepaid. When 

Mark order No. 124. 

1 of OI051. 

3 each 0613, 0313, C1080, 0942, 01026", 01085, 01083, 
01085, 0624, 0541 No, 0964%, 0966, 01060, 075 x. 

g each 01024, O10G1*, O1134 x. . 
7 of o1136. 

12 of O1137. 

4 Of OI135. 






Countersigned 


- FRANK SEAMAN, 
F.C. 


(With the above order No, 6721 was the following, 
printed on a slip of yellow paper.) 


i 


TYPE A. 


ZON-O-PHONE. 


1900 MODEL. 
(Cur.) 


Price, $25.00 without records. Records, 50 Cents Each. 
~ Gram-o-phone Corporation, 874 Broadway, New York. 


- An exceedingly handsome ma- BRANCHES } 


a chine; quartered oak cabinet, pi- Chicago, 161 State Street. 

A ano finish, pillared corners, with — 178 457 Westminster 8 yt 
sides of beveled plate glass, show- rovidence, 457 \vestmil) 

“ing mechanism — furnished with Lemania aie North oth Street, 


fay Denver, remont Street. 
cs brass horn. austallme sat Dept.,a7E th 


National 


; Date May 7, 1900. 
) Order No. 6722. 

To Berliner Gramophone Co. 

Ship to National Gramophone Cor. 
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At 13 North 9th St., Phila, Pa. - Faint. Ga a Si 44 
Ship by U. S. Ex. prepaid. When gts Sgt BR IMAL PPAR 
Mark order No. 120. 

3 each 01138*, 0541 No., 705 22z. 
7 cach O1130, O1135, 01136, 01137. ite 
12 each 01134, 010617, mark order No. 130. Poe, Fs sey he ane 


r 


wth S a 
. i 


3 each 221 U, 01087, O1081, 0945. ohs8 ERAS 
Countersiened Fee : 


FRANK SEAMAN, " 
F, sie 


Date May 7, 1900. 
No. 6723. ‘- 
To Berliner Gramophone Co. tine Bs ake Rae 
Ship to National Gramophone Cor. | 
At 874 B’way, N. Y. me 
“Ship by When Yet 
Terms my 
100 each 0225, 0238, 0542°, 0584, 0613, 175 u, 921 Wi, 
Countersigned ee 


FRANK SEAMAN, 
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Order No. 6724.° 02 i Meta ha eee 
To Berliner eS Ca, Sar Steg Ea Sees 


Ship to National Gramophone Cor. Ese Pete tek Sg 
At 874 B’way, N. Y. ast 4 . fe : i a 
Ship by " When Yee Ridin 
Terms . Be EE cia Pree | 
50 of 064, 
100 each 0657, ree 0913, 0935, 01060, or080, 0108, 
01030, 61 t. | a ght ge Pty Gas 
200 of 0754. } 3 ei eee et Ee 
Bree Countersigned 7 2 
aimee SEAMAN, 
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Date May 11, 1900. 





Order No. 6725. 
To Berliner Gramophone Co. | Order N 
Ship to National Gramophone Cor. ? To Berlis 
At S74 B’way, N.Y. i Ship to } 
Ship by When At 161 § 
Perms | | Ship by. 
50 cach OI x, O105 x, 123 y, 967 yy, 1108 z, 1114, (604° ys ‘ | vee 
1303 Z, 3405 x. : teshesge et 3 
100 each 0200 x, 0624. | eialirc ees a) Mae A 5 
Countersigned | le AG 
FRANK SEAMAN, 
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ia Date May 15, 1900. er fetes ep ee ae 
iit Order No. 6726. | ye WEEE Sas athe pect it 
‘ To Berliner Gramophone Co. ERS a) of o 
& sd. Ship to National Gramophone Cor. OU Cay eS AS 
Se Sas, CSE oe: 
ws SD Th eee + zs 
me) At 874 Broadway, N. Y. Pet WEAR 
»* = * 2, . A, eo i ' 


. e ‘ 
Ship’ by When FEA eae re} CS 
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: , ‘- - ' $ ns ti ae: 
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Date May 15, 1900. 

Order No. 6727. Me, eee 
To Berliner Gramophone Co. e. | 
Ship to National Gramophone Cor. No aaa 
At 874 Broadway, New York. , Lath le da 
Ship by When Pa ate SPOS a ge a 
Terms MY Poe a ey RE, Ca 
50 each 01062, 923 y, 1243 | pRB Fees 
100 each 0177, 0312, 0889', 0942, 0946, 0067,0993. 
200 of O1134. ‘ Sve at het 

Countersigned oa 

FRANK SEAMAN, 
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Date May 24, 1900. : 
Order No. 6728. iy 
To Berliner Gramophone Co. is 
Ship to Sma Gramophone Cor. 
At 161 State St., Chicago, Il. 
Ship by When 
Terms | a Ly tn 
25 each 61 t, 964, 1935, 023, O81, 075 x, 0201, 0208 x, 2 tea 
0264, 0422", 0460, 0489, 05837, 0584, O6sr, 06542, o891, | 
OIOSI, 01062, 01069, C1081, 01087, O1130, OII3ZI, O1134, > hee 
O1135, 01136, 0537. ee 
10 each 1940, 060, 0136, o181 No., O191 x, 0200 x, 02132, at ee 
0226, 0227, 0561, 0658, 0717, 0719, 0893, 0896, 0913, es 
01087, 01024, 01060, 01061", O1065, O1080, 01082, 177 w, BN 
0236, 05306, 0537, C619, 0753, 0754, O90, O1053. 
5 of 0613. 
7 each 01047, O1048. 
Countersigned . 
FRANK SEAMAN, — ) 
HC: 


Cable Address, ‘‘ Framan.” af fie 
Telephone Numbers E 

874 Broadway, 353 18th St. aay 

1265 Broadway, 2237 Madison Square. ; Meek ig 


FRANK SEAMAN, sae 
General Advertising, area, Se py 
Branch i Serene eae * 3} 

7 "5 rae oe ee 


Allen Advertising Agency, 1265 Broadway. = hy ae a 
i ae ie 


Main Offices: | Ro Maes 

874 Broapway, New York, June 18, 1900. cd Oe 
To the Berliner Gramophone Company, Philadelphia, Pa, 
GENTLEMEN :—Ship to me (to-day if possible), Room eS 
1001, McIntyre Building, Broadway, corner of rth Street, © = eg Sh 
New York City, records as follows: SSS 
10 Each 020 x, 041, 046, 072 x, 075 x, 079 x, , O81, 0123° , 
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0130, O177, C181, 6200 x, 0201, 020 x, pi 0226, 0238, 
O30, O31, 0312, 0313, O3T4", OF20 x, 0357, 0364 No., 
Oat 4, O416, 0422", 0129, 0460, 0465, 0478, 0489, 0533, 
0550, 0537, O541 No., 0543, 0545 X, 0554 x, 0561, 05782, 
0352, 0553°, 0554, 0557', 0600, 0613, 0618, 0619, 0622, 
062.4, 0630, 0039, C640, 0644, 0645°, 0651, 0653, 06542, 
00357, 0058, 0662, 0665%, 0696, 07107, 0717, 0726, 0728, 
07-47» 0753, 0754, 0758, 0705", 0876, 0889", 0890, 08937, 
O& 6, OD12, 0913, 0934, 0935, 0940, 0942, 0944, 0945, 
0C.,6, 0964", 0967, 0971, 0972, 0990, 0993, OTOGI”, 01134, 
01135, O1067, O1090, 01138. 
Yours very truly, 


FRANK SEAMAN, 
FC, 





Exhibit T, with said Affidavit, 


At a Stated Term of the Circuit Court of the United 
States for the Southern District of New York, held at the 
Court Koom thereof in the Post Office Building in the 
City of New York, this fifth day of May, rgoo, 


Present—Hon. E, Henry Lacombe, Circuit Judge. 


American Graphoploue Company In Eourry. 
against ' No. 7003. 
National Gramophone Company On Patents N 0.341214 
aud Frank Seaman, 341,288, and 375579 


This cause having come on to ie heard on ‘acitoi ions 


final decree in accordance with the annexed consent, it is 
on this 5th day of May, 1900, without costs to either party 
pt RAF the other, ordered, adjudged, and decreed as. 
OLIOWS j= ' 

That letters patent of the United States ‘Not 341 ata; 
granted way 4, 1886, to hleneerer A. ‘Bel and Sumner 
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Tainter, No. 341,288, granted the same date to Sumner | 


Tainter, and No. 375,579, granted December 27, 1887, to 
Sumner Tainter, for improvements in recording and re- 
producing speech and other sounds and for apparatus 


therefor, are each of them good and valid letters patent; > . + 


that the complainant the American Graphophone Com- 
pany was, at the time of filing the bill of complaint herein, © 
possessed of the full and entire right, title and interest in| 
and to the same, and is entitled to sue for and to recover 
to its Own use and in its own name all claims for the in- 
fringement or violation of said letters patent or of any of 
them; and that the National Gramophone Company, one 
of the defendants herein, has infringed upon each of said . 
letters patent and has violated the exclusive rights of the 
Complainant under the same, by making or causing to be 
made, and using or causing to be used, and selling or ~ 
causing to be sold, certain machines or apparatus for re- 
cording and for reproducing speech and other sounds, 
such talking machines being commonly known as Gramo- . 
phones, 

And it being shown to the Court that the Complainant 
and the defendant the National Gramophone Company 
have agreed on the amount to be recovered from the said 
National Gramophone Company by the Complainant in 
settlement of all claims for damages and profits on account 
of such infringement, and it further appearing that the 
said Defendant has duly paid such amount, it is further 
ordered that this settlement shall include claims for dam- 
ages or profits due to Complainant for infringement of its 
said letters patent by all purchasers of machines from said 
National Gramophone Company, or from its successor the 
National Gramophone Corporation; but that this settle- 
ment shall not include or affect the right of the Complain- 
ant to proceed against and recover from the Berliner 
Gramophone Company, or the United States Gramophone 
Company, or any person, firm, or corporation from whom 
the National Gramophone Company or the National 
Gramophone Corporation has purchased infringing arti- 
cles. 
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ft is further ordered, adjudged and decreed that a per- 
petual mnpunciion issue against the defendant, the National 
Gramophone Company in secordance with the prayer of 
the Dall. 


Ex 
UNITED STATES (| 


ly HT. LACORNBE, 


I a eo : al _ . 
(oS. Circuit Judge Aumertean Grity 


We hereby consent to the entry and filing of the above 
decree, 
National Grapi 


and L yay, 


PHILIP MAURO, 
j Of Counsel for Complainant: 
WALDO G, MORSE, 


Softeitor and of Counsel far the Defendant 
the National Gramophone Company. 
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(Endorsed.) U.S. Circuit Court, S. D. N.Y. Ameri- 
ean Graphophone Company, against National Gramo- 
phone Company and Tfrank Seaman.—In Equity, No. 
7O0K3. -—linal Deeree agamst one of the Defendants.— 
Philip Mauro, of counsel for complainant, 137 Broadway, 
New York City. U.S. Cireuit Court, Miled May 5, rgoo, 
John A. Shields, Clerk, , 
A Copy. 
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Clerk. 





tad hr 


f a Phy PT ma ‘| 
! : te é ee 


a rf 


oe “4 
tex Ay 


Raymo: | RéWile 
; Research.Library 
iy 








ahove 


! 

nai nnd. 
Defendant 
pany. 


| 





Ameri- 
Gramo- 
ty, No. 
Jants.— 
oadway, ' 
5, 1900, 


=, 
= 








I oy 


Exhibit U, with said Affidavit. 


Unirep States Cirrcuir Courr ror THE Souruern DIstricr 
or New York. 


American Graphophone Compary ) 
| | 
“ In Equity. 
National Graphophone Company 
and lyank Seantan. 


ALLIDAVIT OF FRANK SEAMAN. 


County aNd Strate or New York, ss. 

rank Seaman being duly sworn deposes and says: 

That he is a citizen of the United States, residing at 
Yonkers, in the State of New York, and doing business in 
the City of-New York, woon whom process was served in 
the above entitled case, and that he is treasurer of the 
National Gramophone Company a corporation organized 
and existing under the laws of the State of New York. 

And the deponent avers that he is the licensee of the 
Berliner Gramophone Company, a corporation of the State 
of Virginia, which controls certain patents, the inventions 
of Emile Berliner, relating to gramophones, and that un- 
der and in accordance with said license he, the deponent, 
sells to the National Gramophone Company gramophone 
machines and records which are, in turn, through the 
agents of the National Gramophone Company, sold by 
it to the users throughout the country. 

Deponent further avers that his business of selling gram- 
opltones to the National Gramophone Company would 
be irreparably injured if it were temporarily enjoined, so 
much so that it is doubtful whether it could ever again 
be reconstructed, and this, in deponent’s opinion, without 
any corresponding benefit to the American Gramophone 
Company, whose machines could not replace those sold 
by the National Gramophone Company. 
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Deponent further avers that he is personally possessed 
of large means in stocks and bonds; that he is a director 
of the Fourteenth Street Bank, and ts recognized in the 
community as aman of financial means and standing. 


FRANK SEAMAN. 


Sworn to before me this 25th. day of November, 1808. 


Epwarp McCartny, 
[SEAL] Notary Public, N. Y. Co. 


-\ Copy. 


Joun A, SHIELDS, 
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re Drar Str:—A dispute having arisen as to whether you ibis Phe Hie OF ee 
i have or have not complied with Section 12 of your con- fiat ia the. anidle 
a tract with this Company, and the difficulty of determining remove to the sat 
; the facts having been intensified by your own contradictory complaint and per 
| f : statements, I took with me Mr. William J. Armstrong, the 
A Treasurer of this Company, and called on you at your 
fas office on the 8th inst., and requested you to exhibit your 
if ‘ books of account to us in order to determine the ques- 
# . tion in dispute. But although it is, according to Section 
* 22 of your contract, your dtity “at all limes” to do this, 
Ch and although we waited at your office -a*long time and 
#4 ‘ fave you ample opportunity, and even tried to persuade Exhibi 
<1 ; you to exhibit your books of account to determine the 
$ quesiion in dispute, you put us off with evasive answers 
i and wholly neglected and refused to comply with our re- omni wk 
quest, so that we were forced finally to desist and to leave pon pte a 
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jatly possessed I now have your letter of 5th inst., which does not alter 
ie is a director the case in the least. 
yonized in the The Berliner Gramophone Company hereby notifies 
E . . 7 # ‘ 
| starrding. you that your action in neglecting and refusing to ex- 
cm AMAN hibit your books of account when requested (as above de- 
asin scribed) was and 1s a breach of your covenant in Section 3 
| Be 22 of your contract, and if within thirty days after the 
rary ger ey i, , = r 
vember, 10g delivery of this notice to you, you do not remove the cause 
cCARTHY, of complaint and fully perform the covenant so broken, be, 
Public, N. ¥. Co. then the Berliner Gramophone Company will revoke tie bt 
license given to you by the said contract, withdraw fre 1 
all the covenants and annul all your rights under the con- 
w tract. 
At a.meeting of the Board of Directors held this day, 3 , 
the following Resolution was adopted: fe eae 
“Resolved that Frank Seaman has, by refusing to exhibit pear, ears 
his books of account to the President and Treasurer of this 7 ae 
rit Company, committed a breach of his covenants in his con- x Wein 
tract with this Company; and that the above notice, which “Stig oy? 
1c, 12, 1899 has been read to this Board and fully considered and ap- ae 
we heel i / = : - = f 
proved, be given to him at once by the President; anid Ome 
York City. that the President be and he is hereby authorized to annul eee 
to whether you in the name of this Company all the rights of Frank Sea- yee 
2 of your con- man in the said contract, if Frank Seaman shall fail to Fue 
at determining remove to the satisfaction of the President the cause of aay x 
n contradictory complaint and perform the covenants so broken,” oe 
Armstrong, the Yours truly, ate, 
n you at your ong we 
to exhibit your BERLINER GRAMOPHONE Co., bon 
Mine the qucs- By THOS. S. PARVIN, ae 
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no mecting of onr directors since gth inst., and ] would Exh 
write you fully on lriday or Saturday. 1 regret that I 
have nat been able to write you on this matter sooner. oF 

sag “eo Lhe Beriine 
Ochna, j 


The reuson that o final action has been taken on the 
notice delivered to you on Dec. 13th, and which expired 
by Jimitation without your luaving exhibited your books 
to cnable us to determine the question in dispute, is that 
on the 16th inst. you sent your representative here with 
certain books, but although the books did not give the 
informuuon that would enable us to settle the question, 
and the exhibition even of these books was not within the 
trne limit o7 Our notice to you, I felt that while these 
books were not those we desired, at the same time I was 
impressed with the fact that you had at least shown your 
entire willingness to show us the proper books when you 
lully understuod exaciiy what we wanted. 

I desire you to be assured that it is my desire and de- 
termination to deal fairly with you, but you must prove 
ro me your desire and determination to deal fairly with 
us. T shall be wlad to hear from you at once, tf you wish 
iwoexhihit your books of aecount freely aud fully, accord- 
re to the letter and spirit of your contract. 

In case such is your wish, if you will make an appoint- 
ment for some day next week when you will be at your 
sflice, | will, to meet your convenience, go with our 

rreasurer to New York and comply with the appointment. 

You must however understand clearly that neither this 
sor any other action on the part of the Berliner Gramo- 

shone Company is to be considered as a waiver of any 
of the rights of the Berliner Gramophone Co. in the ex- 
sting condition of affajrs. 
Yours truly, 


BERLINER GRAMOPHONE Co., 


By THOS. S. PARVIN, 
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r sooner, 874 Broapway, New York, May 23, 19oo. 
je The Berliner Gramophone Company, 424 S. roth St., Phila- 
ken on the delphia, Pa. Alr. Thos. S. Parvin, President. 
ich expired Dear Sin:—tl have your letter of the 22nd relative to 
our books the circular which you heretofore sent me signed by Mr. 
pute, is that kkaston. 1 interpret it as meaning that you require tron OE 
e here with me a formal statement with reference to that circular. | iiset 2 
pt give the am, of course, unable to iurnish you with any informa- : 
le question, tion extending beyond my own personal knowledge. You 
t within the may rely upon the following information as being correct; 
while these the suit of the Gramophone Company against myself has es i 
time I was not been withdrawn; the Gram-o-phone has not been AS, 
shown your withdrawn from sale by me; |] am still endeavoring to ea 
s when you promote to the best of my ability the sale of goods which ian es 
you are under contract to furnish to me, and the only ey tees Sad re 
ire and de- difficulty [ am having is owing to your refusal to furnish ARP 2 hs 
must prove me with goods as ordered, which has utterly disorganized | vera itt 
fairly with my business and been of great financial loss to myselt. wee B ™" 
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poration of West Virginia, bring this their bill of com- 
pkunt agawnst the National Gramophone Corporation, a 
enizen and corporation of the State of New York, and 
thereupon your orators complain and say— 


1. The Berliner Gramophone Company exclusively con- 
trols in the United States of America the inventions of 
lsnile Berliner, made and to be made, relating ta the 
evramophone, and the letters patent of the United States 
issued and to be issued therefor, including the following 
patents, viz.: No. 372,786, dated November 8th, 1887, 
for a gramophone; No. 382,790, dated May 15th, 1888, 
for a process of producing records of sound; No. 534,543, 
dated Iebruary 19th, 1895, for a gramophone; No. 548,- 
623, dated Octobei. 2gth, 1045, for an improvement in 
sound records and method of making same; and No. 564,- 
586, dated July 28th, 1896, for a gramophone. All of the 
said patents are owned by the United States Gramophone 
Company, from which the Berliner Gramophone Company 
derives its exclusive control. All of said patents are still 
in existence, in full force and effect. 


2. By an agreement in writing, dated October roth, 
1896, the Berliner Gramophone Company granted to 
Frank Seaman the exclusive license to buy, sel!, and deal 
in and throughout the United States of America (except 
in the District of Columbia) gramophones and gramo- 
phone goods, embodying the said inventions, and all im- 
provements therein that might come into the Berliner 
Gramophone Company’s control (except recording ap- 
paratus), for a period of fifteen years from the date ol 
said agreement, 

3. In October, 1896, the said Frank Seaman organized, 
under the laws of New York, a corporation known as the 
National Gramophone Company, the purpose of which was 
to take over the said contract between the Berliner Grain- 
ophone Company and the said Frank Seaman. The capital 
stock of the said company was originaliy $50,000, but on 
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February 3d, 1898, it was increased to $200,000. ‘The 
said corporation was organized without the approval uf 
the Berliner Gramophone Company, and was never rec- 
ognized in any way by the Berhner Gramophone Com- 
pany as having any rights under the contract between the 





sively con- Berliner Gramophone Company and the said rank Sea- 
renlions of man, l‘rom the organization of the said company Frank ; 
ing to the Seaman bought gramophones, gramophone supplies, and 
ited States records from the Berliner Gramophone Company and | ai 
e following turned them over to the National Gramophone Company, pick deal 
8th, 1887, and the said company sold the same to the trade. Ls 
th, 1888, f 
0. 534,543; 4 . 
; No. 548,- Me 
ovement in 4. On March , 1899, the National Gramophone | 
id No. 564,- Corporation was organized under the laws of New York, ; x 
| All of the through efforts and directions of the said frank Seaman, 5 Sh 
jramophone _ With a capital of $800,000, the object and purpose of which ag 
re Company was to manufacture and deal in talking machines, “par- zk Bi 
nts are still teiularly the instrument commonly known as and -called Jie 
gramophone.” cit a 
’ ope 
° en GRE oe 
pepe ‘pe 5. On June 12th, 1899, the National Gramophone Com- ae ag 
© aerate pany was dissolved, and subsequently all of its assets were EEN te 3 
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never recognized by the Berliner Gramophone Company 
as having any right under the contract between the Ber- 
liner Gramophone Company and Irrank Seaman. Never- 
theless the said frank Seaman, in violation of his contract, 
and without the permission of and against the will of the 
Berliner Gramophone Company, did, until recently, turn 
over to the said National Gramophone Corporation all, 
or nearly all, of the goods which he purchased from the 
Berliner Gramophone Company under the contract of Oc- 
tober roth, 1896. 
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7. since October, rSgg, the sidd frank Seaman lias not 
ardered from the Berliner Gramophone Company any 
eramophotnes, but lias ordered large quantines of records, 
nor has the Berliner Gramophone Company sold or de- 
hvered to the National Gramophone Corporation, or to 
ell other Pera of COrporauon, iy eramlophones, CA" 
cept such as were ordered by the said rank Seaman on 
and prior to Oetober 2d, 18ygg. Since October 2d, 1899, 
the said Irank Seaman has persistently demanded that the 
Berliner Gramophoue Company shall sell and deliver to 
him under the contract of October roth, 1896 (it pur- 
chasing the same for that purpose), a certain talking ma- 
cline manufactured by the Universal Talking Machine 
Compaiy, which is an infringement of the gramophone, 
and against which company suit by the complainants 
herein is now pending for said infringement. The pur- 
pose of the said rank Seaman in making this demand 
was to sell, though the medium of the National Gramo- 
phone Corporation, infringing machines manufactured by 
the Universal Palkine Machine Company. Your orators 
are ndvised, and therefore aver, that the National Gramo- 


phone Corporation in using the word “pramophouve’ mi its: 


corporate Uile and in its advertisements, is deceiving and 
misleading the public into the belief that the said com- 
pany is dealing mand selling talking machines and records 
manufactured by the Berliner Gramophone Company. 


8. Your orators further aver that the said Frank Sea- 
man is a director of ihe National Gramophone Corpora- 
tion, and owns a large, if not controlling, interest in its 
stock, and that he and the said corporation fraudulently 
and miuliciously conspired together to enable the said 
Frank Seaman to evade the provisions of the agreement 
of October 10th, 1896, relating to the purchase by him 
of gramophones, while at the same time he sought to avail 
himself of the privilege of buying records from the Ber- 
liner Gramophone Company. Your orators aver that the 
use of the word “gramophone” by the National Gramo- 
phone Corporation enabled the said conspiracy between 
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the said National Gramophone Corporation and the said 
Frank Seaman to be successtully carried out, to the great 
and irreparable damage of your orators. 


g. Your orators aver that when [Emile Berliner invented 
the talking machine covered by the patents hereinbefore 
mentioned, he invented and coined the arbitrary name 
“gramophone” and applied it to the said invention as de- 
scriptive of its origin and ownership, and by said name 
the said invention of the said Berliner at once became 
known, and so continues to be known at the present time, 
and the said Berliner thereby acquired a property right 
in it as a trade mark. Under assignments and licenses 
from the said Berliner the right to use the word “gramo- 
phone” is the exclusive property right of the United 
States Gramophone Company and the Berliner Gramo- 
phone Company, and has been extensively used by the 
said companies in trade in the United States and with 
foreign countries. The public generally have acquiesced 
in the right of the complainants to the exclusive use of 
the same name, and in their title to the same, and the com- 
plainant’s rights in the preuuses have not been infringed 
since the coining and adoption of the said word by Ler- 
liner to the present time, with the exception of the in- 
fringing acts of the defendants. Your orators aver that 
the National Gramophone Corporation, in using the said 
word in its corporate title and in selling talking machines 
thereunder, has not only been guilty of unfair competition 
in trade, as hereinbefore fully set forth, but has ma- 
liciously and fraudulently violated and injured your or- 
ators’ property right in said word as a trade mark. 


10. The amount actually in controversy herein exceeds 
the sum of $2000, exclusive of interest and costs. 


Wherefore your. orator prays equitable relief, as fol- 
lows:— 


First.—That your Honorable Court will grant a writ of 
injunction, preliminary until hearing and perpetual there- 
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after, restraining the National Gramophone Corporation, 
its ollicers and agents, from using the word “gramophone” 
IN ils corporate name, in its advertisements, labels, bill- 
heads, letterheads, or in any other manner whatever in 
connection with its business. | 


Second.—That the defendant may be compelled to ac- 
count for ead pay over any income or prolits which it may 
have or mray have unlawiully derived from the wrongful 
use of the word “gramophone.” 


Third.—That the said defendant be ordered and decreed 
to answer this bill, and to make true and full discovery as 
to all the matters stated in this bill, and that it make true 
and full discovery of its accounts relative to the matters in- 
quired of, 

*75 

fourth—Such other and further relief as the equity of 
the case may require and to your Tlonorable Court may 
seen meet. 


May it please your [lonors to grant unto your orators 
not only a writ of injunction conformable to the prayer 
of this bill, but also a writ of subpoena of the United States 
of America, directed to the National Gramophone Cor- 
poration, defendant, and commanding it to appear and 
answer this bill of complaint (answer under oath being 
hereby waived), and to abide and perform such order and 
decree in the premises as to the court shall seem mect, 
and be required by the principles of equity and good con- 
science. 

HORACE PETTIT, 
ALBERT B. WEIMER, 
FREDERICK M. LEONARD, 
HOWARD W. HAYES, 


C. E. MITCHELL, 
Of Counsel for Complainants. 


MITCHELL, BARTLETT & BROWNELL, 


Solicitors. for Complainants, 





PHILADELPHIA Cc 
STATE OF PENNSYT. 


Thomas S. Parv: 
say that he 1s the 
Company, and tha: 
above bill in equit: 
and belief. 


Sworn and subs 
June, A. D. 1900. 


[SEAL] 


PHILADELPHIA Cc 
STATE OF PENNSYL 


Emile Berliner, b 
that he is the presic 
Company, and that 
the above bill in eq 
edge and belief. 


Sworn and snhbsc 


June, A. D. 1900. 


[SEAL] 


AFFIDAVIT 


STATE OF PENNSYI 


PHILADELPHIA Co. 


Max H. Biernbav 
I am the Secreta | 
pany, and am also ; 
Parvin & Compan 


= ie or oo Se ie ikl 
CS 


Raymond R--Wile 
Research Library 


= = aa! 
. . oe 
| 












age ee Se SRP ait ears ofika® =F P= bt ies eyes ie l. sang eal * i ‘ 7 
oe Sala maa * i ee er ied 3 : a 7 ; ee 
f 236i 
It ‘ i ay 
P EY) : 
- 4 
loration, PHILADELPHIA COUNTY, | r ] 
phone” STATE OF PENNSYLVANIA, J 
* 14) ]- F * * ] 
Is, bul Chomas S. Parvin being duly sworn, doth depose and 
pees sag say that he is the president of the Berliner Gramophone 
| Company, and that the matters and things set forth in the 
gi to ace above bill in equity are true to the best of lus knowledge 
h it may and belief. 
yrongiul THOS. S. PARVIN. 
| - # ry 
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| : . 
atters In- 3 ; 
| 3 
PHILADELPHIA COUNTY, \ a Tess 
r | STATE OF PENNSYLVANIA, J Sa 4 
equity of sevclbinns dsssacea eaves ae 
ee ay Ikmile Berliner, being duly sworn, doth depose and say i he 
J t my a 7 . =. oy J i = ha ye 
that he is the president of the United States Gramophone pS 
Company, and that the matters and things set forth in LF fig. Sa 
r orators the above bill in equity are true to the best of Ins kiow!l- a "ie < 
e prayer edge and. belief. | Leh hy Mes 
ed states EMILE BERLINER. ae ee, eer 
ie Cor- 7 Shigt eo 1 
pear and Sworn and subscribed to before me, this fifth day of By ehh “ 
; : l eyes tes 
ith heing June, A. D. TQoo. be ‘ig. A i ey 
yrder and WILLiaM E. Stokes, 4 aaas 
em mecct, [SEAL | Notary Public. : ma 2 
rood con- eat. 
AFFIDAVIT OF MAX H. BIERNBAUM, ia wk 
ARD, STATE OF PENNSYLVANIA, \ . Le 
PHILADELPHIA County, iF 
“cin b lait Max H. Biernbaum being duly sworn deposes and says: 43% 
os Iam the Secretary of the Berliner Gramophone Com- fic 
L, pany, and am also associated with the firm of Thomas 5. eae ae 
omplainants, Parvin & Company. About November 1, 1899, Mr. ae ct 
| ems | 
od 
“3 
ead 
2 ibe 
; he 
Raymond R. Wile 
= Research Library 





1, 






: 
= = x _ 

a 7 al i 
=n he atk " 
re T : cae Mie th 7 

2 = 
ti 


€) 


= , ey ¢ i ; a 
4 = m7 : ee 
EL eer cate mares oa spew arteries 
. r oy i 


P “i 


- 


en 


a) i, 


= — 


Re ete = : se -+ 


—3* 


F ; ee Ce ee A ea) or ay 
vn re 


fi aie t ee 
VA So yd 
Daa at 


=OO 


Frank Seaman and Min O. 1. LaDow called at the office 
of Thomas S. Parvin & Company, in the Stephen Girard 
Guilding, Philadelphia, Pa. After talking over various 
matters, Mir. Seaman said he had brought with him a 
model of a new machine of which he desired to order 
soo, and which he could get in thirty days. Me asked 
Mr. LaDow to show us the machine. Mr, LaDow had 
the machine in his satchel, 

Czon showing it to us I remarked that it appeared to 
he the sanie machine that Mr. Prescott sold as a zono- 
phone, and which he was selling for export. 

Mr, Parvin showed them a catalogue of Mr. Prescott, 
in which this machine was illustrated and advertised for 
sale. AMIr. LaDow said he would give anybody one hun- 
dred dollars that could show him another one. Mr. Par- 
vin then showed him another copy of Mr. Prescott’s cata- 
lomue with the same illustration. Mr. LaDow then re- 
marked that he did not mean that, but would give one 
hundred dollars to anybody who could show him another 
machine similar to the sample he had, which he claimed 
was made by hand and the only one m existence. As we 
had an exact duplieate of the sample in our safe, it wis 
very plum that they were not telling the truth, and had 
some motive in concealing the actual facts. Weasked them 
to leave the sample and we would think the matter over. 
They, however, thought best to take it back and have the 
patent marks put on same. 

T asked them if the arm they intended using was to be 
made of wood, as we were using on our machines. Mr, 
LaDow answered that they were having a sample made 
of a metal arm, but he ‘thought he could have it finished 
in time to send to us when he returned the machine. Thus 
was also evading the actual facts, as when we received the 
metal arm it was identical with the one sold with the zono- 
phone and the sample of which we had in our safe several 
weeks before. 

Before leaving, Mr. Seaman asked, whether we could 
furnish the five hundred machines in thirty days. Mr. 
Parvin remarked that he did not think anybody cou'd 
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get the tools ready and material to even make a fair start 
in manufacturing within the trme Mr. Seaman stated. Mr. 
Seaman after consulting with Mr. LabDow, assured us, 
however, that we could get them made by the Universal 
Talking Machine Company, within that time, which again 
confirmed us in the belief that the machines were practi- 
cally ready for delivery at that time. 


MAX. H, BIERNBAUM. 


Sworn and subscribed to before me this roth day of 
Julv, A. D. 1goo. 
rank D. GRAIIAM, 
[SEAL | 


Hof) 
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AFFIDAVIT OF HORACE Bat <i BS I ing SS 


COMMONWEALTIL OF PENNSYLVANIA, ( 


‘ SS. 
Crry ann Country oF Prteapenrira, | 


Horace Pettit, being duly affirmed aceording to law, de- 
poses and says that he is an attorney at law, and has been 
engaged in practice since 1883 in the State Courts of 
Pennsylvania and in the Federal Courts of the United 
States since that time, having been principally engaged 
during that time in the practice of the law relating to Pat- 
ent Matters. That at the present time, and for a period 
of about two years last past, he has represented the Ber- 
liner Gramophone Company, the defendant in the above 
entitled cause, as its Attorney, in patent matters, and is 
thoroughly familiar, and has been for about two years last 
past, with all the affairs of the said Berliner Company rela- 
tive to patent matters, and has represented the said com- 
pany in numerous suits involving litigation instituted by 
the said Berliner Company against alleged infringers of 
the Berliner Gramophone patents. 

That the said Berliner Company has been prompt, act- 


ive and energetic in its endeavors to restrain all infringe- 
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ments of the Berliner Gramophone patents with a view, 
not only of protecting itseli, but of protecting its selling 
agent and all dealers in legitimate gramophones, against 
the manufacture and sale by licensed parues, of infring- 
ime and inferior gramophones, and gramophone records 
mid aceessories, 

‘That shortly prior to November 1, 1899, this deponent 
vas requested by Mr. Thomas S. Parvin, President of the 
sud Berliner Gramophone Company, to examine a certain 
Talking Machine submitted by him constructed similarly 
to the Berliner Gramophone, and to advise the said Ber- 
liner Gramophone Company whether the said machine 
was an infringement of the said Berliner patents. This 
deponent was informed by the said Parvin that the said 
machine was manufactured by The Universal Talking Ma- 
chine Company, having an office and factory in the City 
of New York. That this deponent carefully examined the 
suid machine in connection with the several United States 
patents issued to Iemile Berliner for Gramophones, which 
are controlled by the said Berliner Gramophone Company, 
and found the said machine, in the opinion of this depo- 
nent, to clearly infrinve the terms of a number of .the 
clams of the said Berliner Gramophone patents, and so 
advised the said Berliner Gramophone Company. 

This deponent was thereupon requested by the said 
Parvin on behalf of the said Berliner Gramophone Com- 
pany, to at once serve notice upon the said Universal Talk- 
ing Machine Company, in New York City, of the said 
infringement of the said U. S. Letters Patent of the said 
Emile Berliner, in accordance with which request. this 
deponent did by registered letter, dated November 1, 1899, 
notify the said Universal Talking Machine Company of the 
said infringement of the said patents, a true copy of which 
said notice is hereto annexed, marked “Txhibit A.” 
That this deponent shortly thereafter received through the 
post-office a receipt of the said notice signed by The Uni- 
versal Talking Machine Company, W. C. Smith, Cashier, 
and dated November 3, 1899, which receipt is hereto an- 
nexed marked “Exhibit B.” 
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kth a view, This deponent further says that thie said machine sub- | 
> its selling nutted to him by the sud Darvin, and mianutactured by the 
= against saidl Universal Talking Machine Company, was styled by 
lof infring- the said Company the “Zonophone”, and is the same ma- 
snc records chine as advertised by the said Universal Talking Machine 
Company, (as far as the infringing features of the said 
is deponent Berliner patents are concerned) as the Talking Machine 4 
‘dent of the now manufactured by the said Universal Talking Machine b 
ne it certain Company and advertised and sold by the National Gramo- i 
ed similarly phone Corporation, | . 
ln said Ber- That since the date of the said notice of November 1, | 
4 machine 1899, this deponent has prepared and filed on behalf of the | 
lait This said Berliner Gramophone Company, three Bills in Equity 4 
yat the said against The Universal Talking Machine Company based ; cae ak 
Calking Ma- upon the alleged infringement of three of the said Ber- ve 
in the City liner Gramophone patents, and also three bills in equity, sag Te 
camined the based upon the same patents, against the National Gramo- He : 
nited States phone Corporation, all brought in the names of the Ler- sd 
ones, which liner Gramophone Company and the United States G ram- 
e Company, ophone Company in the Circuit Court of the United states, 
{ this depo- those against Lhe Universal “Talking Machine Company 
uber. of the being in the Southern Distriet of New York, and those | 
wits, and so against the National Gramophone Corporation being in vs 
“any. the United States Circuit Court for the Irastern District * Ne 
by the said of Pennsylvania; all of which said suits are still pending ae 
shone Com- against the said defendants to restrain iniringement of the P%, 
iversal Talk- said patents, and to compel an accounting, a 
of the said This deponent further states that on or about the twenty- ent 
t of the said first day of February, 1900, the said Thomas S. Parvin, ee 
request this President of the Berliner Gramophone Company, exiih- ee 
aber 1, 1899, ited to him a motor and case for the same, which the said Be 
npany of the Parvin stated to this (leponent he had received by express zal 
apy of which from Trank Seaman, of New York City, with a written a 
Exhibit A.” request by mail that the said Berliner Gramophone Com- ; ps 
through the pany supply him, the said Frank Seaman, with a large ¢ Ae 
by The Uni- number of motors and eases similar to the said model. hi 
ith, Cashier, This deponent carefully examined’ the said model and is 
is hereto an- found it to be of the same construction as the Talking a 
Machine hereinbefore referred to, and manutactured by a, a 
The Universal Talking Machine Company, styled the a “a 
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“Zonophone”’, with the exeeption, however, that this 
model of meteor and casing did not have attached thereto 
the swinging arm, horn and sound box, but was so con- 
structed that these parts could be readily applied thereto 
in adaptine it to become a gramophone. 

This deponent was informed by the said Parvin that at 
the same time, or shortly after the date last referred to, 
the said Prank Seaman requested the said Berliner Gram- 
ophone Company that it purchase motors and casings 
similar to tls last mentioned model from the said The 
Universal Talking Machine Company for the purpose of 
fling his said order. This deponent further says that 
at this time The Universal Talking Machine Company 
was infringing the claims of the said Berliner Gramophone 
patents in manufacturing and selling machines covered 
thereby, and has, together with the National Gramophone 
Corporation, since continued, and is now continuing, the 
said infrineement. 


ar 
—7 





SEE ee 
That this deponent at the times referred to advised the 
suid Parvin fully of the said infringements by the said 
The Universal Valkine Machine Company, and advised 
him as President of the Berliner Gramophone Company 
against acqtiescing in any manner, in the said infringe- 
ments of The Universal Talking Machine Company, and 
against purchasing from said infringing Company any 
eoods which were manufactured by it, in violation of the 
claims of the Berliner patents, either directly, or as a 
contributory infringement, and against doing any act 
which might, directly or indirectly, tend to create a li- 
cense, implied or otherwise, to the said The Unitversa 
Talking Machine Company. | 
And further this deponent saith not. 


(Siened) HORACE PETTIT. 


Affirmed and subseribed before me this 12 day of July, 
1900. 
Cuas. H. SPECKMAN, 
[SEAL] Notary Public. 
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Exhibit A, with said Affidavit. 


Counsellor in Patent Causes. Cable Address, Seeo, Mhila. 
Long Distince Telephone, 
No. 3 45-26. 
Law OFrices, 
604 Stephen Girard Building, 
t2th above Chestnut Street. 
New York City, 
STIMSON & WILLIAMS 
35 Liberty Street. 
PHILADELPHIA, Nov. 1, 1899. 
Universal Talking ifachine Company O. D. LaDow, Esq., 

President, 874 Broadway, New York City, N.Y. 

Dear Sir:—My clients, the Berliner Gramophone Com- 
pany, of this City, and the United States Gramophone 
Company of Washington, D. C. owning and controlling 
the U. S. Patents, for the gramophone and Gramophone 
accessories, which are hereinaiter mentioned, have reliable 
information that you are manufacturing and selling ‘Talk- 
ing Machines, and accessories, which are constructed in 
violation of the claims of the said patents. 

On behalf of my clients, | desire to formally notify you 
that unless the said infringements shall be promptly de- 
sisted from, and account for past infringement, rendered, 
we will be obliged in order to protect said interests, to 
promptly file a Bill in Isquity to restrain such infringe- 
ments, and to compel an accounting. 

The machine to which I particularly refer is one which 
you are at present marking with the name “Zonophone.” 

I would say that I have one of these machines, manu- 
factured by you, at my office, and would he pleased to 
lef you examine the same if you so desire. 

The patents to which I have referred, and to which I 
would particularly call your attention are as follows :— 





No. 372,786, issued Nov. 8, 1887; 
No. 382,790, issued May 15, 1888; 
No. 427,279, issued May 6, 1890; 
No. 548,623, issued Jan. 29, 1895; 
No. 534,543, issued I’eb. 19, 1895; 
No. 564,586, issued July 28, 1896; 
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Will you kindly let me hear from you in the source of 

the next few days, or refer me to your attorney? 
Yours Very truly, 
(Sioned) HORACE PETTIT. 

Registered Letter No, 1723. P. O., Philadelphia, Pa. 

Received 11/1, 1899, of Horace Pettit St. Girard Bldg. 
a Letter addressed to Universal Talking Machine Co. New 
York, N. Y. Sub-Station No. 19. 


THOMAS L. HICKS, 
Pe at: 


Per Benjy. WILSON. 


Exhibit B, with said Affidavit. 


Registry Return Receipt sent Nov. 1, 1899, Station 


No. 19. 7 - 
Reg. No. 1723 From Post Office at Philadelphia, Pa. 


CD coe TV cttse ; wi 2 
Reg. Tatter | Addressed to Universal Talking Machine Co. 
Ree, Pareel J 


Post Ore at New York, N. Y. 
After obtaining receipt below, the Postmaster will mail 
this Card, without cover and without postage, to address 
on the other side. 








ee SS 





— ee 


Received the above described registered (¢ Letter, 
Parcel. 





(Sender's name on other side.) 


Sien on dotted lines to 
the right. ° 


When delivery is made to ater: | UNIVERSAL TALKING 
than addressee, the name of both Macnine Co. 


addressee and recipient must ap- WM, C. SMITH, 


pear. | Cashier. 


“Erase letter or pareel according to which ts sent. 
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| When the registered letter or parcel accampanyine this 


Psauree of 





"1 Cpe — 


a PEt: 
| 


dphia, Pa. 


tard Bldg. 
Co. New 


CKS, 


~ P. M. 
, WILSON. 


| 


9, Station 


shia, Pa. 


achine Co. 


« will mail 
“to address 





etter, 
arcel. 
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sent. 
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4 
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card 1s delivered, the Postmaster will require sienature to 
the receipt on the other side, also on his record of ree- 
istered deliveries, and mail this card without cover to ad- 
dress below. 





‘A penalty of $300 is fixed by law for using this card 
for other than ofhcial business. 
oe 1 Bias c f 
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AFFIDAVIT OF ELDRIDGE R. JOHNSON. : gute. 
PHILADELPHIA COUNTY, | le ee ee 
STATE OF PENNSYLVANIA, {- ’ me 
Eldridge R. Johnson being duly sworn deposes and says a ory 
that de ing hie las fear year: he has been the manufac- P | 


turc: of the Berliner Gramophone, and that he has per- 
sonally designed many of the appliances connected with 
the Berliner Grammophon = such as the motor, the sound- 
box and cabiret work, Deponent has examined many of ae 
the zbvophcenes wanufactured by the Universal Talking 7 
Machine C mpan,, and advertised ard sold by the Na- 
tional Gramophone Corporation. Deponent states that 
the zonophone is not only an iniringement of the gramo- 
phone, but is practreally a copy of the gramophone. The 
cabinet work of the zonophone is more elaborate and more T 
showy than that of the gramophone, but the mechanism , 





cat 


oe Raymond R Wile 
Research, Library 


a 





* © 
7 


— et 
- 7 
Se 











: tl; 
a, = 
at | a 


oh al 


ie | 
ae 


iy ? 
= oe Sl 
¢ Wi sa 


or. aa 


_ 


208 

: 
isin deponent’s opmion inferior, inasmuch as none of 
the machines which deponent has examined Will give as 
good a reproduction of sound as the Gramophone. The 
zonophone is not so durable as the gramophone, The sound 
hox of the zonoplione is an infringement of deponent’s 
own puitent, under which be manufactures the sound box 
ior the gramophone. The box has been copied with te 
exception of a rude attempt to avoid several unportant 
points. dt is, however, practically the same thing and 
should give the same result, in the re-production of sound; 
those which | have examined fail to do so, but this is 
due to Jack of skill in building the same. 


ELDRIDGE R. JOHNSON. 


Sworn and subseribed to before me this 3rd day of 
August, A. D. 1goo. 
Lewis H. Van Deusen, 


[SEAL] Notary Public. 


AFFIDAVIT OF CALVIN G. CHILD. 


City AND CouNtTy oF PITILADELPHIA, ‘ 
STATE OF PENNSYLVANIA, 


Calvin G. Child being duly sworn deposes and says that 
he resides in the City of Philadelphia, State of Pennsy|- 
vaiia, and is now in charge of the Recording Laboratory 
of the Berliner Gramophone Company; that he is the C. G. 
Child referred to in the affidavit of rank Seaman filed 
in the above entitled action. 

The deponent further states that he was employed by 
the National Gramephone Company in December 1896; 
that he was engaged by the said Seaman and his salary 
fixed by him after an interview with Wm. Barry Owen, 
the then Manager of the National Gramophone Company; 
that the deponent was employed to take charge of a Labo- 
ratory in the City of New York for the purpose of making 
records for the Gramophone, which were to be sent to the 
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matrix plant of the Berliner Gramophone Company wher . 
finished for the purpose of having matrices made to sup- 
ply the said Seaman with records for his trade; that this 
Laboratory was a privilege extended to the said Seaman 
by the Berliner Gramophone Company; that the record- 
ing oimachines, diaphragins and other appliances were 
loaned to the said Seaman by the Berliner Gramophone 
Company and that it was distinctly a part of the said 
Seaman's contract that he had no right to make or have 
made machines for the purpose of making records for the 
Gramophone or to have in his possession matrices or 
records which were made by any other process than that 
of the Berliner Gramophone Company; that the employees 
salaries, running expenses, bills for talent, cheimicals, etc., 
including deponent’s salary in the said Laboratory were 
paid by the National Gramophone Company: that the 
signs upon the doors of this Laboratory in various loca- 
tions were “Laboratory of the National Gramophone 
Company”; that the deponent’s cards bore the name of the 
National Gramophone Company. 

The deponent states that all matters of importance in the 
conduct of the Laboratory of the National Gramophone 
Company and particularly matters where considerable sums 
of money were involved, were referred to the said Sea- 
man and were settled by him; that the deponent invariably 
consulted the said Seaman and the Manager of the Na- 
tional Gramophone Company together on such points 
as this and that said Seaman’s instructions and decisions 
were final in all such matters; that on one occasion in the 
spring’ of 1898 the said Seaman desired that the Labora- 
tory should be moved from its location at that time, 54_ 
West 22nd Street, to the McIntyre Building at the corner 
of 18th St, and Broadway, where the offices of the Na- 


‘tional Gramophone Company and the said Seaman were 


located; that the rooms selected for the Laboratory were 
shown to the deponent and the deponent stated that they 
were absolutely unfit for the work; that the Manager of 
the National Gramophone Company, Mr. LaDow, agreed 
with deponent, but said that the said Seaman was furnish- 
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nny the money which was beme expended for this work 
and that he thought it was well to let him have his way 
and the Laboratory was moved to the Melntyre Building 
for oue week: the reoms then beige found unsuitable, the 
sail Seman personaly seeured a temporary Jocation at 
the corner of qth Avenue and 23rd Street in the Unired 
Charny Uurdines then the Laboratory was then moveil 
to at West 24th St. and it was with great difficulty that 
the deponent could get the said Seaman to consent to 
taking these rooms, the said Seaman objecting on account 
of wo long flights of stairs and also stating that he did 
not thiuik the rooms were sufhciently pretentious, or in 
i desirable location for people of prominence, whom he 
hoped to be able to bring to the Laboratory for making 
of records. 





*79 
That deponent and all the other employees of the Na- 
tional Gramophone Company considered the said Seaman 
the supreme head of the business; that the said Seaman 
was in the habit of giving a yearly picnic on Decoration 
Day at his residence in Yonkers, to the employees of the 
National Gramophone Company, and the deponent was 
asked to attend these picnics, and to secure the services 
of singers and musicians, who had worked in the Labora- 
tory to give entertainment at such picnics; that for two 
vears all employees of the National Gramophone Com- 
pany received a personal Christmas gift from the said 
Frank Seaman. | 
The deponent further states, that during the fall of 
1897 and spring of 1898 exhibitions were given in New 
York, Brooklyn, and Boston, under the auspices of the 
National Gramophone Company, of the methods in which 
the records for the Berliner Gramophone were made; that 


the deponent had personal charge of all these exhibitions, 


and had to consult and settle all matters with the said 
Seaman; that the said Seaman personally attended all these 
exhibitions and frequently sent instructions by messenger 
hack of the stage to the deponent, as to changes which 
he would like to have made as to what was being done. 
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The deponent further states that shortly before Clirist- 
Miis, 1Sg7, 1 an interview in New York with the sid 
Seaman and said Labow, he was told that the National 
Gramophone Company and the said Secinan wished to 
place themselves in such a position that they might be 
independent of the Berliner Gramophone Company in all 
branches of the business should they desire at any time to 
de so; that the said Seaman asked the deponent if he 
would conduct some experiments in making matrices; 
that these experiments were begun immediately alter 


“Christmas in 1897 and that Theo. .\. Wangamann, of 


Iiushing, Lone Island, was engaged by the deponent to 
assist him in this work and that the work of making the 
matrices was done by Rhinebeck & Sons, Electrotypers, 
of New York; that this work was continued until the 
middle of March, and all samples and experiments made, 
were submitted to the said Seaman and said LaDow for 
criticisin and approval; that the records used for these 
experiments were made with the appliances loaned to the 
said Irank Seaman by the Berliner Gramophone Com- 


pany, although, as the deponent has since learned, 1t was ~ 


in direct violation of the contract for said Seaman to make 
such experiments, or to have in his possession such mat- 
rices; that all these experiments were conducted with the 
consent and approval of the said frank Seaman and all 
final results shown to him, and the deponent made a writ- 
ten report on this work, which was etven to the said La- 
Dow and was placed by him in the deponent’s presence 
in the safe in the said Seaman’s private office. 

The deponent further states that the Berliner Gramo- 
phone Company notified the said Seaman in the fall of 
1898 that they would remove the Laboratory to Philada. 
on January Ist, ‘99, and with the approval and consent of 
the said Seaman made a proposition to the deponent to 
come to Philadelphia and take charge of the Laboratory 
for them; that the Laboratory was removed from New 
York about the 20th of January, 1899, a continuance hav- 
ing been granted at the request of the said Seaman to 
the time for work in New York to finish some special 
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records Which had been cnvaged for there, prineipally 
some records by Victor Plerberus Band; that during the 
time deponent had eharge of the sail Laboratory in New 
York. all arrangements were made by him direetly with 
pertormers known as the “talent” for record worl: that 
niter he came to Philtdelphia for some little dine an effort 
was made to make these arrangements in New York for 
records whieh were to be made on order of the said Frank 
seaman by the Berliner Gramophone Company; that for 
vurtous reasons this plan did not work suecessfully and 
that the deponent frequently went to New York to make 
arrangements with the said Seaman for further engage- 
ments of talent; that early in the fall of 1899 the deponent 
while at lunch at the French Restaurant, Corner 18th St. 
and 5th Avenue, with the said Seaman and the said La- 
Dow, suggested to the said Seaman to go back to the 
arraneements which were had in New York and to allow 
the deponent to make engagements for him for such ree- 
ords as he deemed were salable and would be an addition 
to the catalogue, and that the said Seaman agreed to this 
arrangement excepting so far as it concerned engagements 
for concerted work, such as Band, Orchestra, ete., where 
large amounts of money were to be expended, and on 
these engagements he reserved the right to be consulted; 
that this plan was entered into and carried out success- 
fully until April ro, 1goo, when the Berliner Gramophone 
Company reeeived a letter from the said Seaman stating 
that he wished them to make no further engagements or 
wished the deponent to make no further engagements for 
talent to make records for him without taking him into 
consultation on each engagement, and getting his approval 
of the number of recqrds to be made and the price to be 
paid therefor; that the deponent dictated a letter for the 
Berliner Gramophone Company, requesting that Seaman 
should change his mind on this matter as it was of great 
advantage to the business in general, not to have engage- 
ments delayed, but to run them along as they were needed; 
that the deponent went to New York and consulted with 


the said Seaman and the said Seaman agreed to write to 
f 
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the Berliner Gramophone Company and return to the 
former arrangement in regard to engaging talent, but the 
said Seaman failed to write this letter, and as a number 
of engagements had been booked in advance the Berliner 
Gramophone Company filled these engagements in order 
not to violate agreements made by their representative, 
the said deponent, with the “talent.” 
*S0 — 


The deponent was irom time to time sent to New York 


by the Berliner Gramophone Company to consult with 
the said Seaman in regard to records which had been 
made and to receive from him suggestions as to what he 
would like to have done in the line of Laboratory work 
and to find out if possible what the needs of the business 
were, so that they might in every way comply with them; 
that on these trips to New York as a rule the deponent 
went to luncheon with the said Seaman and said LaDow; 
that suggestions were made by LaDow and the depo- 
nent, the final decision as to their adoption or rejection 
being made by the said Seaman; that during this period 
the said LaDow was President of the Universal Talking 
Machine Company and the said Sean was Preasurer 
of the National Gramophone Corporation; that the depo- 
nent was aware that experiments were being made by 
the Universal Talking Machine Company in record mak- 
ing, and that records had been made and finished by them; 
that on several occasions he asked the said LaDow to 
show him some of their records, but an excuse was always 
made; that during a visit to New York in April, 1900, the 
deponent asked the said Seaman why it was that he could 
not hear any records of the Universal Talking Machine 
Company; that the said Seaman requested the said LaDow 
to let deponent hear some of these records and that the 
said LaDow, who had previously stated he had none ex- 
cepting at his own house, took from a cabinet 1n his office, 
three records—a Trombone Solo “Ava Maria’; a record 
of the “Drinking Song” from “Martha” sung under an 
assumed name by Emilio de Gegorze, who makes records 
for the Berliner Gramophone Company and other talking 
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machine companies under the name of Signor Francisco, 
and also a record of “Tlow was | to Know” by Edw. M. 
raver; that the said Seaman stated to deponent le could 
not wat wlile he listened to records, but wished to sv: 
hit dater in the afternoon, before his return to Philadel- 
plia; that the deponent went to the said Seaman’s office 
and the said Seaman asked deponent what his opinion of 
the records was, and if he would write to him, the said 
Scaman—a personal letter giving deponent’s personal 
gvpinion in reward to these records, ag he, the said Seaman, 
would like an expert opinion referring to them. 
HDeponent further avers that for some time efforts were 
made and it was the desire of the said Seaman to keep the 
name the “Gramophone” as much in the background as 
possible; that in the Spring of 1898, the deponent changed 
the style of type used for marking the records and car- 
ried a sainple to the said Seaman for his approval; that 
the sad Seaman approved of the type and thought it 
much clearer than that formerly in use, and said to the 
deponent that while it was a good idea to have the title 
clear, he wished he would not be too particular about the 
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Deponent furthe 
davit in reply to 
every respeet a mi 
tion of any kind | 
ponent on enters 
Company at S74 
Mr. O. D.. Labo 
phone Corporatio: 
records made by S 
on the part of the 
deponent to concen 
made with Sousa’s 
The reason the sai 
this engcagement w: 
lege of making recc 
held because the s: 
phone Company h 
been accorded to th 
led the public to be 
nected with these . 
published in the ne: 


a paitent stamp bearing the name I. Berliner Gramophone, General Avent of | 
hes with dates of patent; that he did not care how muel: that for use in the catal 
if was blurred or obliterated. ture from General . 
ae | Deponent also states that in the catalogue issued in much trouble betw 
re. October, 1898, proof of which he read and part of which ment of Sousa’s Ba 
vy: : was compiled by deponent, he called the said Seaman’s into an agreement Vv 
imi i attention to the fact that in the introduction, which had to pay him a certai 
a hs é heen corrected by the said LaDow for the National Gram- the Sousa program: 
0 7 ophone Corporation, a paragraph appeared with the word said LaDow had m 
n% “Zonophone’ and the deponent asked the said Seaman National Gramophx 
‘iat ‘ if it had not been agreed between himself and the Ber- it. For these reaso 
te | i liner Gramophone Company that this name should not lege of making re 
‘® be used in further advertisements of any kind; the depo- months, and only s) 
| : nent also asked the said Seaman what was the meaning in April; that the e 
rt of the word “Zonophone” and the said Seaman replied _ Gramophone Comp 
be ~ that it was a coined word without meaning, but with a said Seaman and N; 
4 ‘* , special use, and that he desired it to remain in its place taken into conside: 
eh in the catalogue. denied. 
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ae ; 
eittICISCO, Deponent further states that the statement in snid affi- 
ily, ML. davit in reply to the representation of Sousa’s Band is in 
ve could every respect a misrepresentation, Vhere was no necusia- 
ed to set tion of any kind made by the sail Seaman; that the de- 
Priladel- ponent on entering the office of the National Gramophone 
ns office Company at $874 Broadway, met the said Seaman and ' 
pf)! Hion of Mr. O. D. LaDow, Manager of the National Gramo- 
i, the said phone Corporation; that deponent was asked about the 
+ Pp personal records made by Sousa’s Band; that there was no attempt 7 
d Se Seat, on the part of the Berliner Gramophone Company or the 
1. deponent to conceal the fact that an engagement had been oo 
orts were made with Sousa’s Band tor the production of records, 7 
beep the The reason the said Seaman had not been consulted on 
ground as this engagement was that for some months past the privi- 2 
it changed lege of making records from Sousa’s Band had been with- | 
s and car- held because the said Seaman and the Natienal Gramo- 2 _ 
eck that phone Company had violated the privilege which had ¥ wy 
thought it been accorded to the said deponent by Sousa and they had Peta 
aid to thie led the public to beheve that John Philip Sousa was con- hes * 8 
e the title nected with these eneagements eon and liad also 2 nS 
about the published im the aewspapers a letter of rank Cliristimer, ray oe 5 oe 
jmophone, General Agent of Sousa’s Band, which was given solely 5 hae eee 
much tliat for use in the catalogue that they had changed the signa- oor 
ture from General Agent to General Manager, and caused Seek eae 
issued in much trouble between Mr. Christianer and the manage- Sy lk Hag. 
~ of which ment of Sousa’s Band; that the said LaDow had entered ‘ oe 
Seaman’s mto an agreement with Mr. Reynolds, Manager for Sousa, 
which had to pay lim a certain amount for a year for advertising in 
mal Gram- the Sousa programs and for the use of the Band; that the 
1 the word said LaDow had made this arrangement on behali of thie ¥ 
d Seaman National Gramophone Company and had failed to keep 
1 the Ber- it, For these reasons the deponent was denied the privi- 
jhould not leve of making records from Sousa’s Band for some 
the depo- months, and only succeeded in obtaining Sousa’s consent 
e meaning in April; that the engagement was made by the Berliner 
an replied Gramophone Company because they felt sure that if the 
mut with a said Seaman and National Gramophone Corporation were 
a its place taken into consideration, the privilege would he again 
aa denied. 
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At the time the engagement was made, it was the inten- 
rion of the Berliner Gramophone Company to submit 
sumiples of records from thesematrices when finished to the 
said Seaman and to offer him the engagement at cost plus 
the contract ayreement of 40%; that deponent explained 
these tacts to the said Seaman and further stated that he 
presumed the engagement would be offered to him (Sea- 
min) immediately upon Mir, Parvin's return from Flor- 
ida; that the deponent was asked what the engagement 
cost, and he said with all expenses attached, including a 
trip to Washington to make arrangements in the neigh- 
borhooad of $1,000; that there was nothing whatever said 
in regard to bills being sent to the said Seaman for this 
engagement either by the said Seaman or the said depo- 
nent. Deponent unqualifiedly denies that he said to the 
sud Seaman or said LalDow that the Berliner Gramo- 
phone Campany “would reserve said records for their own 
use, and not supply them to Seaman,” 


ee 


a position where 
the Berliner Gram 


Sworn and. stub 
August, 1900. 


[SEAL | 


AFFIDAVIT I] 


PHILADELPHIA Cr 
StaATE oF PENNS\ 

George M. Nis] 
that from the sth 


Oy June, 1900, he wa 
The deponent further avers that it is in no wise a viola- the National Gran 
ion of the agreement between the Berliner Gramophone Senman was Man 


Company and the said l’rank Seaman, for the Berliner 
Gramophone Company to make records of their own 
selection and choice, at any time in their Laboratory; that 
it has heen the custom from tine to time for the Berliner 
Gramophone Company to engage such talent as they 
night desire to further experimental work, or to make 


time was that of 
Sewiman, 
Deponent furth 
stated to him tha 
thousand dollars 
of the Universal 





a: records of new and novel subjects, and to submit samples further stated to : 
| of such records as they thought the said Seaman might agency for the W 
want, to him, for approval, and upon his acceptance of phone and record 
these records to charge lim with the talent account for phones, and he c 
the making of such records, as this practice has been car- the gramophone. 
ried on for several years and has always met with the ap- 
proval of the said Seaman. 
j The deponent further avers that to the best of his | . 
: “ knowledge and belief from instructions given to him by Sworn and sul 
: ; the said Seaman and from his actions and various conver- July, A. D. 1900. 
: sations that the said Seaman was making every effort to 
: place himself and the National Gramophone Company in [SEAL] 
: 
a | 
AY 
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a position where they could be entirely independent of 
the Berliner Gramophone Co. 


CALVIN G, ‘GHILD. 


Sworn and subscribed to before me this 2nd day of 
August, 1900, 
Mary F, Lyons, | 
[SEAL | ~ Notary Public. ele: a8 


AFFIDAVIT No. 1 OF GEORGE M. NISBETT. 
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PHILADELPHIA County, \ ica’: 
STATE OF PENNSYLVANTA, J aoe a 
George M. Nisbett being duly sworn deposes and says ; + “al i 
that from the 5th day of March, rgoo, until the 26th of zee ASCE se 
June, tg00, he was associated with the Chicago branch of eee riee: 
the National Gramophone Corporation of which George B. "et ie Ae 
Seaman was Manager. Deponent’s position durtne that Ox es af 
tine was that of Assistant ta the aforesaid George B. Ce ee. 
Seaman. . ¢ oe 
Deponent further says that the said George B. Seaman a 
stated to him that Frank Seaman had furnished Sixteen ae “ley 
thousand dollars to construct the entire machinery plant kaye ee 
of the Universal Talking Machine Company. Seaman veri ok 
further stated to deponent that he would like to have the ight Be | 
agency for the Western territory for the Berliner Gramo- Rag ELS mes 
phone and records, as they were much better than zono- ae ace 
phones, and he could make more money by promoting ice 
the gramophone. Ee en ay “iS be 
e | GEORGE M. NISBETT. a ae 
| eS 
Sworn and subscribed to before me this 16th day of vite ie 
July, A. D. rgoo. Se sro 
Mary F. Lyons, set eee 
[SEAL ] Notary Public. A * 
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AFFIDAVIT OF LEON F. DOUGLASS. 


STarke oF PENNSYLVANIA, \ 
1 7 f ad, 
Crry axp Country oF PILADELPIIA, f 
L.con PL Douelass beime duly sworn doth depose and 
say that he is the leon [. Douglass mentioned in the afh- 
davitof brank Seaman filed in the case of Frank Seaman 


the ubove case, 
the conversatio 
Lb. Seaman ref 
assistant tanig 
Gramophone ¢ 
view. The ace 
of rank Seam 


, avainst the Berliner Gramophone Company, and that the Leon I. Doug 
Statement alleged to have been made by deponent to Deponent fu 
Rs sorge I. Seaman as set c f in said affidavit, is wholly by all eanipioys 
: false; that deponent never stated to said George B. Hon as the Sup! 
2 Seaman that he had been employed to take the manage- National Gram 
it ment of the business of the Berliner Gramuphone Com- from hts knowl 
is pany, on the contrary deponent informed the said George Chicago brane! 
i I}. Seaman when questioned by him that he had not made all persons in 
any arrangements with the Berliner Gramophone Com- Gramophone b 
g pany, neither did deponent say to the said George B. Sea- larations of Ge 
4 man that an active war against Frank Seaman was to be 
4 started at once, nor did he ever make any statement to 
} the said George fi. Seaman to the effect that the Berliner Sworn and ¢ 
ene “Gramophone Company, in employing deponent, had un- july; Aw D.. 09 
BR dertaken to make a personal fieht, if not a dollar was made, 
a nud to put out at S6,00 or $7.00 the machines sold at [SeAT] 
ae $18.00 by Frank Seami. 
lat 
é (Signed) LEON F, DOUGLASS. 
a 
i Sworn to and subseribed before me this 7th day of July, AFFI 
ane TQOo. | 
A : (Signed) Frank D. Gratam, City AnD Cou 
‘p % [SEAL] Notary Publi. STATE O 
ee! : Horace H. I 
‘ | | deposes and sa 
a AFFIDAVIT No. 2 OF GEORGE M, NISBETT. Wook: Gigte 6 
ri, ) and has been & 
F FSD RED ETA Cou an ss thirty years las 
‘Y STATE OF PENNSYLVANIA, was employed 
bit George M. Nisbett being duly sworn deposes and says York, through 
that he has read the affidavit of Leon F. Douglass filed in was secretary ¢ 
cf 
fie. 
. ceupeicantetia 
a 3 
- Sy 
a] od at 
a iy 
aA 
ae 
xt th 
tan ‘ | : 
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ab ‘ 
the above case, and that the same is true. At the time of 
the conversation between Leon If. Douglass and George 
B. Seaman referred to in the said affidavit, deponent was 
assistant manager of the Chicago branch of the National 
Lwtand Gramophone Corporation, and was present at said inter- 
a Af view, ‘Che account of said interview piven in the atidavit ‘ 
Bat of Frank Seaman 1s not correct, but the account given by 
4 £ i “ 
that the Leon F. Douglass is correct. Bs 
hent to Deponent further says that frank Seaman ts recognized Phe 
| wholly by all employees of the National Gramophone Corpora- bee 
ree BR tion as the supreme head and director of the policy of the | 
manage National Gramophone Corporation. Deponent knows this ! fs 
nae a * ‘ = é . et 
L:-Come- from his knowledge of the general correspondence of the : ae 
George Chicago branch, and from the general opinion amongst ee ‘6 
ht made all persons in Chicago having anything to do with the | meee 3c. 
fa Com Gramophone business, and also from statements and dec- FSIS E ‘* 
B. Sea- larations of George B. Seaman to that cifect. a tk eye a 
as to be GEORGE M. NISBETT. Vebebeomene eae: 
ment to ar. Loh he 
Berliner Sworn and subscribed to before me this 16th day of 
had un- Julv, A. D. 1900. 
as made, Mary F. Lyons, 
sold “aut [SEAT | Notary Public. 
I =| 
LASS. Oe 
of July, AFFIDAVIT OF H. H. ELDRED. een 
CAM City AND County or PHILADELPHIA, \ 
2 Sa. 
ary Public. STATE OF PENNSYLVANIA, 
Horace H. [ldred, being duly sworn according to law, 
* * * = al 
deposes and says that he is a resident of the City of New 
iBETT. York, State of New York; that he is forty-nine years old, 
and has been engaged in the Electrical business for about 
thirty years last past; that during the summer of 1898 he 
of was employed by rank Seaman of 874 Broadway, New 
and says York, through Mr, O. D. LaDow, of the same place, who 
3 i H Ctar Ah att ‘ re ph wpe 4 5 
is filed in was secretary of the National Gramophone Company; his 
te 
f "4 
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: | Ls 
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employment by the said Seaman was especially for the 
purpose of exploiting the Gramophone and mtroducing 
the same into Europe. That prior to sailing for Europe 
on neust 11, P8g8. he was instructed by the said LaDow 
in behalf of the said Seaman, to order one hundred cellu- 
lot Jabels, on which the following words appeared, the 
label being the size below indicated :— 





The Zon-o-phone 


Improved Gram-o-phone 


PATENTED IN 
U. S. AND FOREIGN COUNTRIES. 





These labels were ordered of Baldwin & Gleason Com- 
pany, Limited, New York. <A portion of these labels were 
furnished to him, by the said parties, with instructions given 
by Mr. Labow, that on all the Gramophones sent him 
In europe, he should serateh off the decalcomania from 
the side of the box containing the words “Berliner Gram- 
ophone,” and patent numbers, and should tack on where 
the decaleomania had been, this celluloid label, holes being 
provided through the corners of the label for the pur- 
pose. [lis instructions were that all gramophones sold 
in Ixurope should have this celluloid tag containing the 
words above described tacked thereto over the decalco- 
mania. 

The said LaDow retained the balance of these celluloid 
labels. 


RORACE H. ELDRED. 


Sworn to and subscribed before me this 20th day of 
October, A. D. 18098. 


Mary I, Lyons, 
[SEAL] . Notary Public. 
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AFFIDAVIT No. 1 OF EMANUEL BLOUT. 


I, Emanuel Blout, of the City of Montreal, Province of 
Ouebee, Dominion of Canada, do solemnly declare that on 
the Twenty-fourth day of February A. D, One Thousand 
Nine Ilundred, I did request Mir. lrank P, Ritehic, of the 
City of Moutreal, to go to the ollice of The Universal 
Talking Machine Co., No. 2265 St. Catherine St., Mon- 
treal, and purchase a Zonophone for me. Zonophone No. 
1303 was sold to Mr, Ritchie, and it had on it a Johnson 
Standard Sound Box No. 35034, and there was given with 
the machine 3 Berliner Gramophone records Nos. 3306-Y, 
0872 and 0626. The amount paid for the Zonophone, 
Sound Box and Records was $15.00, for which I have a 
receipted bill, Mr. Ritchie brought, the machine, packed 
in the original case, to the Turkish Bath Hotel, where I 
examined the same. On February 26th, [ sent this ma- 
chine to Mr. Thos. 5. Parvin, Philadelplita, Pa. 

On April 25th, I requested Mr. Neil W. Bellingham, of 
the City of Montreal, to go to the office of The Universal 
Talking Machine Co., No. 2410 St. Catherine St., Mon- 
treal, to purchase a Zonophone and 2 Zonophone records, 
le purchased Zonophone No. 2217, Sound Box No. J 
25579, for which he paid $15.00, he also purchased 2 Ber- 
liner Gramophone records, (as he was unable to get Zono- 
phone records at that time) for which he paid $1.00, And 
I make this solemn declaration conscientiously, knowing 
it to be true, knowing it to be of the same force and effect 
as if made under oath and by virtue of the Canada [vi- 
dence Act (1893), and I have signed: 


EMANUEL BLOUT. 


Declared to before me this Eighteenth day of July, in 
the Year of Our Lord One Thousand Nine Hundred at 
the City of Montreal in the Province of Quebec and Do- 
minion of Canada. 7 
J. A. CAMERON, 

[s EAL] Notary Public in and for said 
Frovince of Quebec. 


a 
— 


2 
Ll 
= 


a 





toe 


4 


aes: 


ee | 
Pn a, 


Raymogd-Ri Wile 
Research Library 
% Ete i 


Bt 


=" 


4 a5 tt 
® 1 ‘ te 
oe As 
a 
*. {4 eg 


Sie: ee She 3 2 watt Mt ie eo) ee as Sia eat oar Ape 






eae ti myee : mek a a eis neg ae RETO ITER o> 008 ST RET Ig oS SONU 
ig 


‘D3 °> 
lead 


Miichine Co. 
25574, and 3 


AFFIDAVIT OF FRANK P. RITCHIE. | 
4 
pid S15.00. | 
Mr. Ormsby ini 
the records he hy: 
phone. I then | 
records, for whic 
described Zonop!l 
dence by Mr. ¢ 
Emanuel Blout. 

scientiously, belie 
be of the same fc 
by virtue of the 

signed: 


L. rank PL ikitehie, of the City of Montreal, Province 
of Quebec, Dominion of Canada, do solemnly declare that 
on the Twenty-fourth day of February, A. D. one Thou- 
sand mine hunedred, Mir, Emanuel Blout, of the City of 
Montreal, requested me to vo to the office of the Universal 
Talking Machine Co. No. 2265 St. Catherine St., Mon- 
treal, and purchase a Zonophone with three records. I| 
went to the aforesaid place and purchased Zonophone No. 
1303, and on it was a Johnson Standard Sound Box No. 
35034, and there was given me also 3 Berliner Gramo- 
phone records Nos. 3306 Y, 0872 and 0626, this machine 
was sold to me by Mr. Joseph H. Ormsby, the Canadian 
Manager and Kepresentative of the Universal Talking Ma- 
chine Co. I asked for Zonophone records, and he stated 
that they did not have any then, but expected to have later 
on. I paid $15.00 for the above mentioned articles, 4. ¢, 
the Zonophone, Sound Box and records. J] delivered the 
same, within the next few minutes, to Mr. Emanuel Blout 
at the Turkish Bath Lotel. 


Declared to be 
the Year of Our 
the City of Moi 
Dominion of Car 











FRANK P, RITCHIE, Sen 
Declared to before me this twenty-first day of July in 
the year of our Lord one thousand nine hundred. AFFIDAVIT 
GrorceE B. GuELit, | 
[SEAL ] Notary Public. PROVINCE oF Q 
: District oF Mo: 
, I, Emanuel Blo 
neater 3 *83 — Manager, bemeg ¢ 
AFFIDAVIT OF N. W. BELLINGHAM. That on the twe 


to the office of the 
Street in the City 
see in the possess 
treal Star Newspa 
of which copies a 
initials, the first ¢ 
Montreal Star and 


I, Neil W. Bellingham, of the City of Montreal, Province 
of Quebec, Dominion of Canada, do solemnly declare that 
on April Twenty fifth A. D. One Thousand Nine Hun- 

Fs dred, I went to the office of The Universal Talking Ma- 
chine Co., No. 2410 St. Catherine St., Montreal, and 
purchased from Mr. Joseph H. Ormsby, the Canadian 
Manager and Representative of The Universal Talking 
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Machine Co. 1 Zonophone No. 2217, Sound Box No. J 
25g7y, and 3 berliner Gramophone Kecord for which [ 
paid $15.00. | also asked fc1 Zoncphone records, but 
Mr. Ormsby informed me that they did not have any, but 
the records he had for sale then, were the ones for the Zono- 
phone. IL then purchased 2 more Berliner Gramophone 
records, for which | paid Mr. Ormsby $t.o0. The above 
described Zonophone and records, were sent to my resi- 
dence by Mr. Ormsby and I turned same over to Mr. 
Emanuel Blout. And I make this solemn declaration © on- 
scientiously, believing the same to he true; knowing it to 
be of the same force and effect as if made under oath and 
by virtue of the Canada Evidence Act (1893) and I have 
signed: 
N. W. BELLINGHAM. 


Declared to before me this Eighteenth day of July, in 
the Year of Our Lord One Thousand Nine Hundred, at 
the City of Montreal, in the Province of Quebee and 
Dominion of Canada.: 

J. A. CAMERON, 


[SEAL] Notary Public in and for said 
f'voufuce af Ouebec, 


ATFIDAVIT No. 2 OF EMANUEL ELOUT. 


PROVINCE OF QUEBEC, \ 
Districr of MONTREAL, 


I, Emanuel Blout, of the City and District of Montreal, 
Manager, being duly sworn do depose and say: 

That on the twenty-third day of July last (1900) I went 
to the office of the Montreal Star Newspaper on St. James 
Street in the City of Montreal, and did then and there 
see in the possession of the proprietors of the said Mon- 
treal Stav Newspaper the originals of three letters missive, 
of which copies are hereunto annexed identified with my 
initials, the first dated May oth, 1900 addressed to The 
Montreal Star and signed Frank Seaman, the second dated 
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3,9/1go0 addressed to the Publishers of The Star, and 
signed Trrank Seanian, and the third dated June 12th, 1gyoo 
addressed tothe Dilly & Weekly Slar and signed Irank 
Sannin, 


‘That the said three letters were all written on paper 
pay 


Sworn before me at the City of Montreal, on this first 
day of August, in the year One thousand nine hundred. 
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Fe Montreal Star was signed in the handwriting and with | 
7 , the signature of the said Frank Seaman; that the letter : 
3 secondly above-mentioned was signed Frank Seaman, E1., ; 
and that the letter thirdly above-mentioned was signed 
‘ Frank Seaman in typewritten letters. 
That the copies hereto annexed are to my knowledge Exh: 
. i true copies of the said originals in the possession of the ! 
A Montreal Star Newspaper. | 
* i Phat the advertisement hereto annexed marked with 
A the letter “A” is an advertisement of The Berliner Gram- Main € 
o-phone, which appeared in the said Montreal Star News- 
Es paper on the twenty-eighth day of April last, and was cut as Et 
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this statement; and in the second place, my customer re- 
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Exhibit , with said Affidavit. 


JUNE T2th, 1goo. 


Daily & [eekly Star, Montreal, Canada. 

(ZENTLEMEN ?-—This is a tardy thanks for your letter of 
the 31st ult. which has remained unanswered because of 
pressure of other matters. |] do thank you, however, for 
the explanation made to the Berliner people. 

Yours Very Truly, 


(Signed) FRANK SEAMAN. 
Dictated by F. 8. 


Exhibit , with said Affidavit. 


A. 
THE BERLINER 
‘GRAM-O-PHONE 
(Talking Machine) 


will occupy the store, No. 2315 St. Catherine Street (for- 
merly Slater's Shoe Store) about May Ist, when we will 
exhibit the genuine and only Gram-o-phone and records 
made under Canadian patents. 


The Price of the 
BERLINER GRAM-O-PHONE, $15.00. 


None more, none less, which ineludes a full size horn 
(15 inches) 200 needles and 3 records. They will be sold 
for cash or on weekly or monthly payments. We guar- 
antee this machine to produce louder and better effects 
than any other talking machine on the market, even 
though it cost $100.00. 

I would again warn the public against buying 
or using a talking machine known as the Zon-o- 
phone, it being a direct infringement of my pat- 
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ent granted in Canada in 1897. Legal action has 
, been taken against the Universal Talking Ma- 
chine Co., the makers, in the United States, and 
I am preparing to take similar action here against . 
this Company and its agents as well as buyers | 
and users of the machine. To further enlighten 
the public as to this machine being an infringe- 
ment, I need only call attention to the fact that 
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2315 St. Catherine St. Montreal. sue 
| EMANUEL BLOUT, tl 
itavit General Manager for Canada. i Te a 
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AFFIDAVIT No. 2 OF THOMAS 5S. PARVIN. 


erine Street (for- 
tst, when we will 


STATE OF PENNSYLVANIA, \ ss 
mone and records | 


Ciry AND County oF PHILADELPHIA, 


Thomas S. Parvin being duly sworn, deposes and says 
that he is the President of The Berliner Gramophone 
Company, the defendant in this suit. 

The deponent states that he received through I. Blout _ 
copies of two (2) letters addressed by Frank Seaman to 
The Afontreal Star, and to the Publishers of the Star. Said 
letters being annexed to the answer in this case, marked 

* Exhibits “F”’ and “G.” The defendant was anxious to 
secure the originals of these letters, to be used as evidence 
in this suit. He thereupon accordingly sent a telegram 
to E. Blout, Montreal, urging him to secure the originals 
and send them to Philadelphia. Copy of this telegram is 
hereto annexed marked Exhibit “T. S. P. No. 2 A.” On 
the same day he sent to Mr. Blout a letter to the same 
effect. . 
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Mr, Blout called upon the Business Manager of the 
Munutreal Star three times, and requested and urged him to 


Jend the said letters to the Berliner Gramophone Com- - 


pany for use in this suit. [lis request, however, was re- 
fused, aud Mi. Dlout thereupon made the affidavit relating 


to the letters which is offered in evidence in this case. 


THOMAS S. PARVIN. 


Sworn and subscribed to before ime this 7th day of 
August, A. D. 1900. 


Mary F. Lyons, 
[SEAL] Notary Public. 


Exhibit T. S. P. No. 2 A, with said Affidavit. 
Tne Western Union Trenecrapi Company. . 


JULY 25, 1900. 


To Mr. i. Blout, Trwenty-three Hundred and Vifleen St. 
Catharine Slreet, Alontreal, Canada. 
Copies of letters received. Very important that T should 
have originals, lease secure them by any means and 


‘send to me at earliest possible moment, 


(Signed) 


a2 


THOS. S& PARVIN. 
Chg. P. & Co. 


AFFIDAVIT OF JOSEPH SANDERS. 


Districr oF COLUMBIA, Ss. 


Joseph Sanders, of the said District, being duly sworn 
doth depose and say that he is now and has been for a very 
long time well acquainted with Frank Seaman, who is the 
plaintiff in the above entitled cause; that he is now and 
has been for a long time familiar with the handwriting and 
signature of said Frank Seaman. 
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That on the 2th of May, 1go00, he was sojourning in 
Montreal in the Province of Quebec, and when there saw 
the original of a certiim letter bearing date of May oth, 
1900, addressed to the Afonireal Star, a newspaper pub- 
lished in said Montreal and purporting to bear the signa- 
ture of said Frank Seaman that he read said letter, a true 
copy of which is annexed hereto, and that the said signa- 
ture of said Frank Seaman was in the genuine handwriting 
of said Frank Seaman. 

That he saw and read said letter in the presence of 
Emanuel Llout at the office of EK. Berliner, which was then 
located at 2315 St. Catherine Street, in said Montreal, and 
that on that occasion said letter was in the possession of 
Walter S. Marsan, who was at that time Business Man- 
ager of the said JJontreal Siar. 


al 


f 


JOSEPH SANDERS. 
J. SANDERS. 


Sworn and subseribed to before me this 6th day of 
Aueust, A. D. 1gon. 
Joseri SALOMON 


eis Nelary Lwblic 
Exhibit , with said Affidavit. 
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May oth, 1900. 
The Montreal Star, Montreal Canada. 

GENTLEMEN :—My customer, The Universal Talking 
‘Machine Co. for whom I am running an advertisement in 
your paper, advertising their Zon-o-phone, has called my 
attention to the fact that you are publishing an advertise- 
ment for E. Berliner in which it is stated that the Zon-o- 
phone is an infringement of the Gram-o-phone. In the 
first place, it seems to me that you make yourself liable for 


this statement; and in the second place, my customer re- 
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quests me to withdraw their advertisement of the Zon-o- 
phone unless you have I. Berliner omit any such state- 
ment fron his advertisement in your publication. 
Believing that you will see the justice of this, I am, 
Yours very truly, 


(Siened) FRANK SEAMAN. 


AFFIDAVIT OF HENRY T. MEYER. 


STATE OF NEW JERSEY, i 
County oFf Essex, Eee 


Tleury T. Meyer, of full age being duly sworn on his 
oath says, that he is the Secretary of The Duranoid Manu- 
facturing Company, a corporation of the State of New 
Jersey, doing business in the said City of Newark, County 
of Issex and State of New Jersey; that deponent knows 
one John I. Judge, who was at one time in the employ of 
suid company; that on or about the twenty sixth day of 
September in the year etehteen hundred and ninety eight, 
this deponent made a complaint before the First Criminal 
Court of the said City of Newark against the said John I. 
Judge, and Eugene Robarge and John Donovan for the 
larceny of gramophone records, from the tactory of the 
said The Duranoid Manufacturing Company; that the said 
John F. Judge was duly arrested and brought before the 
said lirst Criminal Court, and he then and there admitted 
haying stolen the said gramephone records, from the factory 
of said company, and at the request of this deponent, said 
John I, Judge was parpled. 


HENRY T. MEYER. 
Sworn and subseribed to before me this teth day of 
July A. D. 1900 at Newark, N. J. 


Harry Llousrr, 
[SEAL | Notary Public. 
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AFFIDAVIT OF MICHAEL T. LONG. 


STATE oF New JERSEY, 
County or Issrx, 


Michael T. Long, of full age, bemg duly sworn on his 
oath says, that he is a detective attached to the Police De- 
partment of the City of Newark, Essex County, New 
Jersey; that he knows one John F. Judge who was a: 
one time employed by the Duranoid Manufacturing Com- 
pany in the said City of Newark; that on September twenty 
sixth in the year eighteen hundred and ninety eight, this 
deponent arrested said John T°. Judee on a warrant issued 
from the First Criminal Court of the said City of New- 
ark on a complaint made by Henry T. Meyer, charging 
the said John I*. Judge, and John Donovan and Ifugene 
Robarge with the larceny of gramophone records from 
the factory of the said The Duranoid Manufacturing Com- 
pany. 

Deponent further says that the said John I’. Judge, after 
having been taken into custody by him, admitted having 
stolen said gramophone records from the factory of said 
company where he had been employed as aforesaid, and 
gave the names of several places where he had disposed 
of said records and where they were afterwards recovered 
by said deponent and Detective Sergeant Wilham A, Car- 
roll. Deponent further says that when said John F. Judge 
was brought before the said The First Criminal Court, 
he was upon the request of the complainant named, pa- 
roled. 


MICHAEL T. LONG. 


Sworn and subscribed to before me this rath day of July 
A. D, 1900 at Newark, N. J. 
Harry FLouse., 


[SEAL] Notary Public. 


So 


— 
= 
ae 
cf * 
. 
% 


—- - 


Raymond R. Wile 


e rs 
= ak 
‘ . 
= 
2 : ae a, 
‘eee 
sett as om = ig age 


Research Library 


<a 


= 


_—e Fe 
a ae on 


‘= +> a“ 
~ 


AA 


en 


“Fan te 


Ae ; - : _ 
oe ee 7 


* 


> 
on age wee 
= 


: 
~— 


ie 
a eee 
= rl 


— 


io 4 
ae 0 


~ 
ee Se Sere 


= 
: 





teat omen, tonal oats” On NE RON Fk aie S 


AFFIDAVIT OF WILLIAM B. OWEN. 


STATE OF AMLASSACITUSETYS, ) 


. J aoe 
Dees Country, J 


William Barry Owen, being duly sworn, deposes and 
says: 

Iam the Managing Director of the Gramophone Com- 
pany, Limited, of London, and am temporarily residing 
in London, England. I was a director in the National 
Gramophone Company when it was organized and started 
business, and remained a director until about July 1, 1897. 
Mr. Seaman gave me one share of stock to qualify me as a 
director, and I returned this to him at his request when 
{ resigned. When the National Gramophone Company 
was formed, Frank Seaman turned over to it all the good 
will of the gramophone business that he had, and all its 
assets and stock and trade to fully pay the capital stock 
of fifty thousand dollars, and the company assumed all his 
linbility on account of the gramophone business to, the 
extent of about twenty-two thousand dollars. Notes were 
eiven by the National Gramophone Company to [rank 
Seaman for the amount that he had expended. It was 
understood at the time that the good will which he turned 
in included all his right under the Berliner contract. He 
was not, however, at liberty under the terms of the con- 
tract to make a formal assignment of it without the con- 
sent of the Berliner Gramophone Company. He owned 
all the stock of the National Gramophone Company at 
the beginning, except such as he chose to give out to in- 
dividuals qualified as directors. While I was a director of 
the National Gramophone Company, Seaman repeatedly 
proposed to me plans for the formation of a separate com- 
pany for the purpose of taking a low priced machine, and 
taking some part of that machine and building another 
form of machine on the major parts of which, he would 
refuse to pay a royalty to the Berliner Gramophone Co. 
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The zonophone scheme is a practical development of this 
plain. I refused to have anything to do with it. 

As to the persons closely associated with Mr. Seaman, 
O. D. LaDow was hired by him about thirty days before 
L resigned as a director. To the best of my recollection 
he was employed by Seaman at the rate of forty dollars 
a week, 

}*, J. Dunham, who is president of Dunham Cocoanut 
Co., W. LeCato and George H. Robinson are connected 
with the Gorham Manufacturing Company and are all 
three intimate personal friends of Frank Seaman. Lillie 
Hi. Seaman is Frank Seaman’s wife. 

Miss Frances Crouch is Mr. Seaman’s private secretary, 
and while I was connected with the National Gramophone 
Company in New York, she was charged with the duty of 
opening all the mail addressed to the National Gramo- 
phone Company or Frank Seaman, and taking out all the 
money which the letters contained, so as to account for 
it. The National Gramophone Company contributed ten 
dollars weekly towards her salary for these services. 

In November, 1899, T came to Amerten for a short visit, 
and while at the Hotel Imperial in New York, I. M. Pres- 
cott of New York, in charge 6f the export trade of the 
National Gramophone Corporation and the Universal 
Talking Machine Company, came up to me in the corridor 
of the hotel, and on behalf of Seaman and LaDow asked 
mie to call upon them for the purpose of arranging a com- 
bination between the London Gramophone Company and 
the New York interests, including any foreign patents 
controlled by the National Gramophone Company and 
the Universal Talking Machine Company, whereby the 
combination should undertake the sale of gramophones 
throughout the United States as well as Ingland, irre- 
spective of the contracts they might have with the Berliner 
Gramophone Company of Philadelphia or the United 
States Gramophone Company of Washington, meaning 
and saying that they had placed themselves in a position 

of being able to manufacture gramophones and gramo- 
phone records without the help of the Philadelphia or 
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Washington Companies, and that they were prepared to roorade 
unilertake it ike paying any royalties sate anh con- | Sue Mo uk 
(raets. Lindienantly refused to have anything to do with | We are sorry 
such a proposition. T returned to London the next morn- you suspect or: 
ing, Afterwards, in T.ondon, I repeatedly received cable- that we have 
th grams from. Frank Seaman or QO, D. LaDow (1 think both | ee er 
signed telegrams to tlus effect, but I am not sure), indt- | for exportation. 
cating that 1¢ was entirely useless for me to purchase the ! you refer to a s] 
x Berliner and United States Companies. He assured me ° while you and \ 


that, having received the contract from Easton for produc- ter was laid befo 
tion under the graphophone patents, they were in such a | tively aereed th: 
strong position, that a would be a waste of money to pay from the sale of 
anything to the Philadelphia and Washington Companies in accordance w 
a for their rights. This correspondence took place between him. If any blar 
ee my visit in November and the present time. In the course it belongs, and d. 





5 
F of business correspondence, the London Gramophone therefor, 
Ph Company received a letter from Mr, LaDow and Mr. Sea- With reference 
man, dated June 10, 1898, a copy of which is hereto an- the Edison Com 
if speed. until after the ap) 
ea WM. BARRY OWEN. that Messrs. Pec 
: for us outside of 
BA, Sworn to and subseribed before me, this 4th day of goods, and they 
~ Aug., A. D. 1900. sales as much as 
hi I. St. Crorx OLIVER proposed arrang 
2 fi i [Netartat Notary Publte. faith, having bee 
he : You will absolve 
Be acy against your. 
Me Exhibit , with said Affidavit. cerned, when you 
az a gentleman cons 
o. (Copy of letter dated June roth, 1898, from The Na- who Is a frequent 
ih tional Gramophane Company, New York, to Mr. Will- With reference 
es | iams, London.) France, it was dic 
i! : Dear Str:—\We received yours of May arth. We ad- tive of the Natio 
t ) mire your adroitness even if we cannot say so much for tion is herein con 
ee your memory. We look in vain for anything which you tirely responsible. 
a agree to do, provided we agree to permit you to manage credit when you a 
{ f a very fair proportion of our business; but we have no You knew very we 
mi difficulty in finding on nearly every page, evidences of between Mr. Wil}: 
4 faulty memory of what passed between us during the notably at Yonker 
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progress of the negotiations. We will take up and an- 
swer seriaéin the various points of your conmiinication. 

We are sorry, and more than surprised, to read that 
you suspect our good will and intention toward you, in 
that we have knowingly supphed machines and records 

. | *8o 

for exportation. We say surprised, because we presume 
you refer to a shipment, the order for which was received 
while you and Mr. Owen were in this country. The mat- 
ter was laid before Mr. Owen, and he distinetly and posi- 
tively agreed that we should ship these goods, the profits 
from the sale of which to be shared with him, personally, 
in accordance with the original arrangement made with 
him. [f any blame attaches to this shipment, put it where 
it belongs, and do not impugn our good will or intentions 
therefor. 

With reference to the license to sell Gramophones from 
the Itdison Company, we knew nothing of the matter 
until after the application had been made, but we will state 
that Messrs. Peck & Co. had abundant authority to act 
for us outside of the United States for the sale of our 
goods, and they were under obligations to forward such 
sales as much as possible. They knew nothing of the 
proposed arrangement with you. They acted in good 
faith, having been threatened by the Itdison Company. 
You will absolve Messrs, Peck & Co. from any conspir- 
acy against yourselves, so far as the injunction is con- 
cerned, when you are told that our information came from 
a gentleman connected with the Trans-Atlantic Service, 
who is a frequent visitor at our oflice. 

With reference to the cablegram as to your dealings in 
France, it was dictated by the duly authorized representa- 
tive of ‘the National Gramophone Company, whose ac- 
tion is herein confirmed, and for which we become en- 
tirely responsible. Nor do you do your memory any 
credit when you affect to be surprised at this cablegrai 
You knew very well that this whole matter was discussed 
between Mr. Williams and the writer several times, and 
notably at Yonkers. We stated decidedly then, as we do 
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emphaneally now, that the National Gramophone Com- 
pany will protect its rights in Ifrranee. It does not believe 
i, and has no respect for the alleged clums of the put- 
entee in that country. We have told you over and over 
avnain thatthe clans of Alr, Berliner, in foreign countries, 
are pracuically worthless. We made this a point in our 
argument as to the desirability of an amalgamation of 


interests. We do not propose to infringe on anybody’s. 


rivhts. We are not tw be taken as wanting in respect 
and in regard for Mr. Berliner, m what we are saying. 
\Ve do not propose to ask for more than what is justly 
our due under the conditions, but we do propose to pro- 
tect the business which we have built up in France, as 
well as in some other places; and to this we pledge our cap- 
ital and our best efforts. We proposed to do this ina 
peaceful way, and that proposition was not only embodied 
in the conversations with you, but it was accepted by you 
outright. If you now forget all that you agreed to do, 
we do not. 

You state that our attitude is the more accentuated, he- 
euse the action proposed naturally endangers the agree- 
ment Which we hold with the Berliner Company of Plila- 
delpluia. We have no aereement with the Berliner Com- 
puny, of Philadelphia, and are neither known to them, 
nor are they known to us, officially. This Company 1s 
independent of the agreement to which we prestmne you 
refer, nor are we dependent upon the product of that 
company. We should be remiss in our duty had we failed 
to provide ourselves against the very weaknesses of the 
Berliner patent, as before alluded to. It is proper to say 
that we have so provided, and can place upon the foreign 
market, within a very short period, complete machines and 
records, which do not in any way conflict with the pres- 
ent patent, but which are in themselves, let us say, im- 
preenable. 

You affect surprise to find what Messrs. Peck & Co. 
have done in Paris, in the way of contracts, and chide us 
for having withheld knowledge of this contract from you 


when treating with you in their behalf. This is one of - 


the many surprises of your communication, We not only 
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told Mr. Owen of the details of this contract, but we out- 
lined it in full to him, in so far as we were ourselves in- 
formed. We told him of the number of machines which 
the Paris agency had agreed to take (at which he re- 
marked that the number was too small in lus opinion), and 
we gave him the name of the party to the contract; and 
yet you say that we withheld information trom you, and 
that these facts have tended to shake your confidence 
in our intentions. Can you blame us, after having re- 
ceived the assurance from both yourself and Mr. Owen, 
that matters in France would receive your protection, 
for cabling you as we did, upon being informed of your 
going squarely back on your agreement, and of threat- 
ening to prosecute as well, those who had entered into 
contracts with us in good faith. | 

We did not cable, upon receipt of your letter, any one 
of the three words which meant (1), That we were willing 
to permit you to regulate our business. (2), That you 
were to have exceptional privilege of ordering small quan- 
tities of goods at ridiculously low prices, and (3), That 
we did not care to have anything further to do with you 
after the thousand machines and fifty thousand records 
had been delivered. Under no consideration would the 
first two have been acceptable, nor did we wish to be 
misunderstood by cabling the third word. We have every 
desire to meet you upon fair and liberal grounds. We 
have quoted you prices which leave us a scant profit, in 
order to prove that we are friendly. These prices were 
quoted after you had intimated that you would be willing 
to have a union. Those prices were an evidence of good 
faith, on our part, to the transaction. The evidence of 
good faith on your part was your word. We have kept 
our part of the agreement. Can you say the same for 
yours? We told you distinctly, at the very outset of our 
negotiations, that this company was determined to reap 
the benefit of its prestige in foreign countries; that there 
were two ways by which this could be done, the one by 
peaceable means, the other by force. You accepted the 
former, went home and turned about, cabling us as you 
did, that you had no proposition to offer. Are you in- 
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evnuous when you affect surprise at finding us in an at- 
tude of using the only alternative which is left us, with- 
out we abdieate altogether and leave you handsome profits 
which legitimately belong to us. 

een an a 
: pa ee ee, ee 


To sum up this somewhat hastily prepared letter, we 


would say that vou can do business with us when you con- 
clude that there is some equity on our side in this case. 
We do not ask tor more consideration than 1s our due, un- 
der all the circumnstances, some of which may still be un- 
known to you, Mr. Williams. There is no personal feel- 
ine in this matter. The duties of the officers of this com- 
pany are to obey the mandates of its Board of Directors. 
That mandate is emphatic and absolute, that the foreign 
interests of this company shall be defended against all 
attacks, 

When you in Londoi tell our friends that New York 
is only a branch house of your company; when you no- 
tify customers of ours, who wish to buy for countries out- 
side of your alleged jurisdiction, that you will proceed 
against them if they buy from us direct, when you ap- 
parently make it a point to antagonize and embarrass us 
with our patrons, we do not feel that it is becoming in 
you to talk about unfair treatment when you find that 
we are defending ourselves. We are always ready to treat 
you generously and in the most liberal spirit. 

\We will finish your contract when you arrange for the 
payment of your goods thereunder, on this side. No 
other arrangement will be satisfactory. After that order 
shall have been completed, if you desire to negotiate fur- 
ther, we shall be pleased to consider your favours, If, 
on the contrary, vou think that you can get along with- 
out the co-operation and support and friendship of tira 
National Gramophone Company, it is your right so to 
think and to act. Certain it is that, if you choose to 
take such a course, you do it with your eyes open, after 
what we have sail to you and written herein. 

Very respectfully, 
NaTIONAL GRAMOPHONE Co. 
O, D. LaDOW, 


Secrelary. 
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The following is added in writine by Mr. Seaman:— 
ce) = fl 


Drar Mr. WILLIAMS :—l1l am just back to the city, and 
have only a moment to say, apropos of the enclosed that 
I am personally very sorry that you did not sce fit to 
carry out the Yonkers agreement. Had you done so, all 
would now have been serene, you would be getting your 
goods at only a slight advance over the actual cost, there 
would have been no occasion for all this correspondence, 
and all would have been well all along the line. 

Faithfully yours, 


FRANK SEAMAN, 


AFFIDAVIT OF THEODORE J. HARBACH. 


City aNnD CouNtTY OF PHILADELPHIA, ee 
STATE OF PENNSYLVANIA, sad 


Theodore J. Harbach, being duly affirmed deposes and 
says that he resides in Philadelphia and is engaged in 
business there; that he has been engaged in business in 
the same place for nearly thirty years; that his business 
is very well known, having been widely advertised through 
the United States as well as in the City of Philadelphia. 

That he has formerly kept in stock and sold a few 
gramophones, all of which he received from the National 
Gramophone Corporation or its Philadelphia agent; that 
about the end of May, 1900 he had on hand two ¢granio- 
phones which, at the notification of the Philadelplia agent 
for the National Gramophone Corporation, he exchanged 
for zon-o-phones, that he has since had no gramophones. 
That he has frequently seen his name advertised as deal- 
ing in gramophones by the National Gramophone Cor- 
poration, but has never seen any such advertisements by 
I'rank Seaman except the advertisement in .\pril T900 
number of “The Journal of Applicd Microscopy” and that 
he saw this number for the first time to-day, and that he 
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has never had any transactions about gramophones with 
Frank Seaman, but only with the National Gramophone 
Corpo. .vion and ms Philadelp'a event. 


THEODORE J. HARBACH. 


Affirmed and subscribed before me this 7th day of Au- 
gust, A. D. 1900. 
Witram Ic, Sroxrs, 


Notarial ] Notary Public 


waht. 


AFFIDAVIT OF L. J. ETZEL. 


STATE OF PENNSYLVANIA, 
a ee Sf, 
City’ AND Country or PHILADELPHIA, 


L. J. Etzel being duly sworn deposes and says: 
1. -\n advertisement in the following words appeared 
in MWceClure’s Magazine for July 1900, viz.: 


"“F7ON-O-PHONIE 
‘Tapiovin GRAMOMMTON IE, 


“Ts substituted for the Gram-o-phone, which is abandoned, including 
its thane, 
“The rights of the Zon-o-phone are exclusive under the joint protec- 
tion of the patents of 
National Gram-o-phone Corporation 
Universal ‘Talking Machine Co, 
American Graphophone Company 
Columbia Phonograph Company 
which companies have made an asreement between themselves for legal 
protection And commercial advantage. All persons selling any style of 
dise machies other than that sold by these corporations, will be prose- 
cuted, ' 
‘Por Sale by dealers everywhere, including the Branches of the Co- 
lumbia Phonograph Co. throughout the world. 


“NATIONAL GRAM-0O-PHONE CORPORATION 
“Broadway, Cor. 18th St., New York City.” 


2. I attach to this affidavit a copy of the advertisement 
cut from McClure’s Magazine. : 


: 
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3. Advertisements in the same words were published in 
the July numbers of the following monthly magazines: 
“American Monthly Review of Reviews,’ “Scribner's,” 
"The Chautauguan” and the “Cosmopolitan,” and in aun- 
bers published in July of the following weekly periodicals, 
“Public Opinion” and “Life.” 

4. Frank Seaman is an advertising agent with offices 
at 874 Broadway and 1265 Broadway in the City of New 
York. 874 Broadway is at the corner of Broadway and 
18th Street. 

*8o 


5. The said Frank Seaman advertising agent 874 Broad- 
way and 1265 Broadway New York placed the advertise- 
ment which [ have described above in the July numbers 
of all the monthly magazines and weekly periodicals which 
[ have mentioned above, viz.: “American Monthly Review 
of Reviews,” “Seribuer’s,’ “The Chautauguan,” “Cosimo- 
polttan,” “Public Opinion” and “Life.” 

6. In at least five of the above publications Frank Sea- 
man personally handed in to the publishers or their rep- 
resentatives the copy for the above deseribed July adver- 
tisements of the zon-o-phone, viz, in the case of “The 
Chanutanguan,” “Tae American Monthly Review of Reviews,” 
“MeClure’s,” “Public Opinion,” and “Life.” 

7. In all but one of the above transactions the advertise- 
ment was charged to Frank Seaman and in transactions 
where the charge is to the National Gramophone Corpora- 
tion, it is nevertheless the habit of FPiank Seaman to pay 
the cha:ges with his owa check. 

8. In all of th: above transactions trark Seairan 1¢- 
ceived or it was agreed that he should receive a commils- 
sion, the amount of which I do not know in all cases, but 
in every case in which I know the amornt it was 10%. 

9. It is generally understood that Frank Seaman per- 
sonally constructs all forms of ‘he advertisements placed 
by him or supervises the construction of the form. 

10. Frank Seaman is also reputed to have made a for- 
tune in the advertising business. 
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ti. This is the same Frank Seaman who is connected 


with the Zam -O- phone husimess. 


L. J. ETZEL. 


Sworn and subseribed before me this 8th day of Au- 


iY est, .\. D. 1900. 
: Witi1AM FE. StToxKes, 
Netarial ] Notary Public. 


Seu, 


‘he exhibits attached to L. J. Eszel’s affidavit 1s quoted 
in full in his affidavit. 





AFFIDAVIT OF WILLIAM NEWCOMB. 


Sratre OF PENNSYLVANIA, } 
Crry AND County OF PHILADELPHIA, 


Before m¢, a Notary Public in and for the said city 
Stale and county this day personally appeared WILLIAM 
Nuweomn, who being duly sworn did depose and say as 


follows:-— 


1. In October or November 1896 I became acquainted 
with the eramophone business in New York and with 

William Barry Owen who was then the manager of the 

Bis National Gramophone Company. If made some sales of 
eramophones and gramophone goods for the National 
Gramophone Company and was afterward introduced by 

Mr. Owen to Frank Seaman, who was then the president 

of the National Grayiophone Company. Tt was proposed 

that [ should enter the employ of the National Gramo- 

phone Company, to organize and manage the “scheme 

woods” department. “Scheme goods” means goods that 

are not to be sold at retail, but are te be given away by 
merchants with other goods, as premiums, to promote 

the sale of the other goods. T had some correspondence 

with Frank Seaman and [ attach to this affidavit and 

mark “\W. N. Exhibit A” a letter dated 1/7/1896 (it was 


2. Frances | 
New York, w 
of Frank Sear 
known Frank | 
and the Natio: 
authorized anc 
those parties. 


‘ 
ee 


Raymond R. Wile 
Research Library 


a 












onnected 
| 

PZ AT 

y of Awe 
| 


IKES, 
ke Public. 


js quoted 
: 

a 

| 

MB. 


said city 
WILLIAM 
nd say as 


Squainted 
and with 
rer of the 
ie sales ol 

National 
yduced by 
president 

‘ proposed 
al Gramo- 
> "scheme 
soods that 
a away by 
) ‘promote 

~ spondence 

idavit and 

196 (it was 


= 








ine a 





243 


in reality 1/7/1807) which | received from Frank Seaman 
which led to neyotiations culminating in the makine of 
a written contract. The letter is entire'y ir the handwrit- 
ing of lvrank Seaman. 

The written contract which was afte vard entered into 
between the National Gramophone Company and myself 
was dated the 1sth day of January, 1897 and was signed 
by Frank Seaman as President of the National Gramo- 
phone Company and by me. At that iime rank Seaman 
was undoubtedly in supreme control of the National 
Gramophone Company and all its busiiess and after the 
contract was signed he gave me from time to time explicit 
directions and instructions about my duties and continued 
to do so until my contract expired about one year later. 

According ito the tenms of my contract [ was to have 
an accounting at the end of the first six months and each 
three months thereafter. Repeatedly I requested this 
accounting but was unable to get any accounting and upon 
being ordered west by Frank Seaman on a trip [ placed 
the matter in the hands of my lawyer, who afterward be- 


ing unable to get an amicable settlement, brought a suit 


against the National Gramophone Company and [frank 
Seaman in which [was successful. As the result of this 
suit a setilement was made by my lawyer and in that 
settlement he took a release on the 1tth day of Febru- 
ary 1698 from the National Gramophore Company to 
me and a copy of which is attached to my affidavit and 
marked “W. N. Exhibit B.” I will produce the original 
if desired. It is dated the r1th day of February 1898 and 
signed National Gramophone Company, Frank Scaman 
Treasurer, and witnessed by Frances Crouch. 

2, Frances Crouch is a lady employed at 874 Broadway 
New York, who was at the same time private Seeretary 
of Frank Seaman, and during the entire time that I have 
known Frank Seaman, the National Gramophone Company, 
and the National Gramophone Corporation, she has been 


authorized and accustomed to open all the mail for all 
those parties. 
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+ asia : Lealow and Elia 
cine Compuny wis formed, that cL was erenyy ys 
| | | Hional Gramopho: 

4. In the summer of 18908 T answered an advertisement Machine Conn 


oa New York paper for an assistant manager for the 
National Gramophone Company. The advertisement wis 
siened by the National Gramophone Company and the ad- 
ress given was 874 Broadway New York.: I answered 
the advertisement by writing a letter to Frank Seaman 
aad in that letter Ll asked if there was any opening for 
me. Le answered that that position was filled, but he 
would be very glad to have me call and talk matters over 
as he thought there was another opening for me. I ther 
called on Prank Seaman at 874 Broadway, and he assured 
me that there was no hard feeling about the htigation to 
which T have referred above, and he told me to sce Mr, 


she 


a en “Qo 
Orville D. LaDow who was the manager af the National 
Gramophone Company. Mr. LaDow’s office was on thie 
sume floor of the same building and was separated only by 
a dow partition from Mr. Seaman’s office. There was a 
communicating door between the two offices. [ran 
Seaman called LaDow immediately into his office and 
L.aDow took up the conversation with me and Frank Sea- 
man dropped out of it, but before he called LaDow he 
told me in words as nearly as I can remember: “LaDow 
does not bear you any ill will, on account of the late 
litigation, and J think you will have no difficulty in coming 
to terms with him, as I would like to see you resume your 
former position with the company. However, if you can- 
not come to satisfactory terms, come and see me after you 
have had your talk, and T will fix it for you.” In this 
interview Frank Seaman told me also, that “at last we 
have a perfect slot machine and LaDow will tell you about 
it.” This turned out to be the slot machine of the Unt- 
versal Talking Machine Co. 

After I had had my talk with LaDow T saw Frank 
Seaman again on the same day and reported to him that 
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Laldow and L had come to a satisfactory arrangement and 
that I was going cut on the road to represent the Na- 


tional Gramophone Company, and the Universal Talking 


Machine Company, and Frank Seaman replied that he 
was very glad to hear of it. 

This oceurred in August 1898 and Tf immediately went 
out on the road, representing both the National Gramw- 
phone Company and the Universal Talking Machine Com- 
pany. Leflore I started, Frank Seaman spoke particularly 
about my arranging my trip so as to take in St. Paul, giv- 
ing specific instructions regarding Messrs. W. J. Dyer 
& Bro., the agents for the North West, requesting me 
immediately on arrival at St. Paul to go to their store 
and find out if they were scilinge the “Diamond M.” scheme 
machine at retail, at the same price as the regular gramo- 
phone, contrary to their agreement with the National 
Gramophone Company, and to Jose no time on the way 
to get to St. Paul as quickly as possible, and if [ found 
that they were offering the above machine for sale, to 
purchase one, get a receipted bill, and communicate with 
New York at once. [le gave me those instructions per- 
sonally. Under the terms of my agreement, as fixed on 
this question, half my salary was to be paid by the Na- 
tional Gramophone Company, and half of my salary was 
to be paid by the Universal Talking Machine Co. I was 
employed to sell both the gramophone and the Universa? 
Talking Machine Company’s slot machine, which was the 
machine including the gramophone, and was operated by 
dropping a nickel or a penny in the slot. 

5. | was further instructed to address all orders and my 
correspondence, to the National Gramophone Company 
874 Broadway, including not only orders for the Na- 
tional Gramophone Company but also orders for the 
Universal Talking Machine Co., and as long as [ continued 
in the employment, I complied with these instructions and 
duly addressed all correspondence to the National Gramo- 
phone Company 874 Broadway. Included in these orders 
were not only orders to the National Gramophone Com- 
pany for gramophones but also to the Universal Talking 
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Machine Co. for slot machines: I continued in this em- him a large 
ployment until October r8g8. About my expense account : eramophone. 
the instructions were different. [| was instructed not to : | Gramophone 
separate my accounts against the National Gramophone ; as t was lev 
Company fron my accounts against the Universal Tallk- t contract wit! 
ing Machine Company, but to render only one expense permission to 
account to the Nattonal Gramophone Company, and in received in ‘S 
this account I was directed to include both my National Seaman whic 
Gramophone Company’s, expenses and my Universal Tall- N. Exhibit C 
ing Machine Company’s expenses, with out making any 
distinction between the two. TI followed these instruc- 
} tions, to the lette, and rendered my expense accourts lin: Newrom 
weekly, addressing them always to the Netional Gramo- 7 AD Hie 
t phone Company, 874 Broadway, New York. i mp mh 
rs 6. During this period of my employment from August ee there 
4 ISOS to October 1808 all my salary for selling both Na- pROnabEy Gis 
7 tional Gramophone Company’s gramophones and for sell- 
4 Ine Universi Talking Machine Company’s slot machines The Hiei 
. was pad by the National Gramophone Company with tha ahove:tele 
i? its cheek and all my expense accounts in like manner were for Style “J.” 
rs pud by the National Gramophone Company with its leaving New 
+ CIWS, ae aa a gi ees a asked permiss 
Fa 7. Kelerring again to Frank Seaman’s personal instruc T accepted Fr 
5° | tions to mic to go to St. Paul T followed these instructions response to 1 
Vou and when T reached St. Paul Frank Seaman sent me Gramophone 
sy throngh D. L. Thorp of Chicago, orders for railroad to'$5, anil nek 
‘ aay transportation which | presented at the railroad oflices, price $9 to th 
ok and on which I obtained iree transportation in the shape Rational Gen 
4 af “editorial mileage books’ which were charged to ad- goods that I: 
; vertising account by the railroad. This charging of the 
ng books was by the railroad officials on the books themselves 8 Ta Oe 
and it was Turther stated that the books were issued on ; 
| ‘ pani i the National 
on account of Prank Seaman, D. L. Thorp of Chicago was ; see 
oe at that time the agent of Frank Seaman in his advertising esate at ; 
, ‘ ) business and also the agent of the National Gramophone not ed oe. 
Company for the sale of gramophones. While at Madi- ‘4 : : gs si 
' son, Wisconsin I met the head salesman for Messrs. ‘Turner : CPOE 
$i | Looker & Co. of Cincinnati Ohio, who claimed to be the i ie tery 
BP - Jargest scheme goods firm in the United States. IT showed ork and at | 
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hin a large photograph of the new style “J.” scheme 
eramophone. At his request IT wrote to the National 
Gramophone Company surgesting that 1 visit Cincinnati 
as | was led to believe that I could make a very large 
contract with the above firm on this machine and asked 
permission to go there. On my arrival at Milwaukee, I 
received in response to this letter a telegram from Frank 
Seaman which I attach to this affidavit and mark “\W. 
N. Isxhibit C.” The telegram is as follows:— 


New York, N. Y. Aug. 15-1808. 


Win. Newcomb, Plankington Hotel. 


LaDow away; suggest going to St. Paul as routed; will 
advise; there think best you go Cincinnati; nine dollars 
probably all right. 

FRANK SEAALAN. 


The meaning of the phrase “Sg probably all right” in 
the above telegram ts this; the price that T had been civen 
for Style “J.” scheme gramophone above mentioned before 
leaving New York was $10. My letter above neutioned 
asked permission to shade the price to $y for large lots, 
I accepted rank Seaman’s telegram as full authority in 
response to my letter to shade the rates on National 
Gramophone Company’s price on that machine from $1ro 
to $9, and acting on this assumption sold machines at that 
price $9 to the firm above mentioned. At this price the 
National Gramophone Company afterward supplied the 
goods that T sold. 

*91 

8 In October 1898 I discontinued my relations with 
the National Gramophone Company because they were 
not able to fill my orders and therefore my business did 
not pay them. 

9. At the time my employment with the National Gram- 
ophone Company and the Universal Talkine Machine 
Company terminated in October 1898 I returned to New 
York and at the invitation of Orville D. LaDow IT called 
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frequently at his office above described at 874 Broadway, 
New York. I frequently saw Frank Seaman on these oc- 
casions, sometimes in his own room and sometimes in 
LaDow’s room (which as | have said above was imme- 
diately adjoining and was separated only by a low partition 
and was connected by a door) and sometimes I saw him 
in his own room or sometimes in the reception room out- 
side of both of these rooms. At LaDow’s request I called 
at icast onee a week for many weeks. larly in the year 
i899 I had an appointment one day to meet LaDow to 
see a “perfect” slot machine, which the Universal Talking 
Machine Company was getting ready to put on the market. 
LaDow was busy with some customers in his own olfice 
and Trank Seaman came into the reception room and 
hailed me cordially and said “Are you coming back with 
us Newcomb?” T replied that LaDow had sent for me as 
I understood to see a “perfect”? slot machine and I was 
waiting his pleasure. Frank Seaman replied that he be- 
lieved they were all ready for me and that he wanted me to 
bear in mind that in starting out on a trip I had better 
make a start for the Pacific coast. . 


tO. On one of these ocensions when [ ealled at Lae . 


Dow’s office in 574 Broadway, TaDow pulled open a 
drawer in his desk and showed me a matrix, such as is 
used in making records for the gramophone. 


WM. NEWCOMB, 


Sworn to and subscribed before me this toth day of 
August, A. D. rgoo. 
WILLIAM E, STOKES, 
per] Notary Public. 
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W.N. Exhibit A, with said Affidavit. 


FRANK SEAMAN, 
General Advertising. 


Branches 
Allen Advertising Agency, 1227 Broadway. 
Chicago Office, 79 Dearborn Street. 


Main Offices: 
874 Broapway, New York, 1/7/1896. 


Dear Mr. Newcoms: Been trying all day to write you 
& now the stenographers have gone & I have pen cramp. >. 
My idea is to establish a separate & distinct department» 9. 
in the National Gramophone Co. for selling the Schume 
goods trade & for you to manage it on a compensations >. 
of 10% of the gross receipts from which % is to be de-. 
ducted the expenses of this department, which should be 
very small. The company to pass on credits & make 
prices, &c,, & [ think on account of the terms being so...) - 
























* 


liberal you ought to assume a small % of the losses, should ©.” 
there be any. You to draw commissions as they are | 
earned—on account of which you may draw $100—pers — 
week until such time (which I don’t not anticipate) the ~ 
Co, may not consider itself warranted in continuing it. . 
I shall try and write you to-morrow a letter more in. 
detail. If the conditions are not stated as you understood 
them, please phone me as I want them satisfactory to you, . 
expecting your best efforts. Believing you can make a 
grand success, 7 


Sincerely, | 
FRANK SEAMAN. 
Wm. Newcomn, Eso. ie; | 
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W, N. Exhibit B, with said Affidavit. 
General Release—1 58. 


Il. NX. Brewer &c. Co., Successors to 
MH. Anstice & Co., Stationers, 31 
and 33 Nassau Street, New York. 


To ALL to WHom TiEsr PRESENTS shall come or may 
concern, Greeting: 3 

now ye, That The National Gramophone Company 
for and in consideration of the sum of One Dollar Jawful 
money of the United States of America, to it in hand 
paid by William Newcomb, the reccipt whereof is hereby 
acknowledged, has reniised, released and forever dis- 
charged, and by these Presents does for itself, its suecess- 
ors & assigns, remuse, release and forever discharge the 
suid William Newcomb, lis heirs, executors and adminis- 
trators, of and from ail, and all manner of action and 
ections, cause and causes of actions, suits, debts, dues, sums 
of money, accounts, reckoning’s, bonds, bills, specialties, 
covenants, contracts, controversies, agreements, promises, 
variances, trespasses, damages, judgements, extents, execu- 
tions, claims and demands whatsoever in law or in equity, 
which against him it ever had, now has, or which its 
successors and assigns, hereafter can, shall or may have, 
for, upon or by reason of anv matter, cause or thing what- 
soever from the beginning of the world to the day of the 
date of these presents. 

In Witness Whereof, The National Gramophone Com- 
pany has hereunto sct its hand and seal the 11 day of Feb- 
ruary, in the year of our Lord one thousand eight hundred 
and ninety-cight. 

NATIONAL GRAMOPTIONE Co, 
FRANK SEAMAN, [srar] 
Treas. 


Sealed and Delivered in the Presence of 
Frances Croucn 
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STATE OF NEw YorK, 
SS. 
County oF New York, 


On the 11 day of February, in the year one thousand | 


eight hundred and ninety-eight before me personally came 
Frank Seaman, Treasurer of National Gramophone Co., to 
me known, and known to me to be the individual de- 
scribed in, and who executed the foregoing instrument, 
and who acknowledged that he executed the same, as and 
for the act and deed of the said National Gramophone 


Company. ) 
LESTER B. SMITH, 
LP oeew Notary Public, Kings County, 


Certricate filed in New York County. 


Endorsed: National Gramophone Co to William New- 
comb gereral Release. Nester A. Alexander Counsellor 
at Law 46 Cedar St. N. Y. City. 


W. N. Exhibit C, with said Affidavit. 
Tuk Western Unton Tetrecraruw Company. 


Received at Plankinton House Office, Milwaukee, Ws. 
29 Ch. Og. Cm, 21 Paid. 


New York, N. Y. Aug 15, 1898. 60 


Min. Neweomb, Plankinton Hotel. 

Ladow away sugrest going to St. Paul as routed will 
advise there think best you go Cincinnati nine dollars 
probably all right. 

FRANK SEAMAN, 
1.33 P.M. 
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AFFIDAVIT OF CHARLES B, BAYLY, JR. 


Disrrcer cor Conuinra, ss: 


Charles B. Bayly, Jv, being duly sworn deposes and says: 

That he is at present and has been for many years a 
resident of the City of Washington in the District of Co- 
ltunbia; that he is at present and has been for many years 
in the employ of John F. Ellis and Company who are at 
present and have for many years past been carrying’ on 
hustiess at premises No, 937 Pennsylvania Avenue North- 
west in said City of Washington. 

That said firm of Jolin I. Ellis and Company, as a branch 
of their said business, are at present and have been for sev- 
eral years past beer engaged in the business of selling at 
retail, Gramophones, Gramophone Records, and parts of 
Gramophones all of which have been purchased during said 
period from the National Gramophone Corporation whose 
place of business is at 874 Broadway, New York City, State 
of New York. 

That durin all this time said branch of said firm’s busi- 
ness fins heen under the cirection and special supervision of 
sacl alfiant. 

Thaton the sth dey of April rqoo said firm received 
by mail from the said National Gramophone Corporation a 
certain cirenlar letter bearing date of the 27th day of April, 
19O0, Which, marked “lxhibit C. B. B. Jr.” is annexed 
hereto and made a part hereof. 

That on May 2nd, 1g00 in response to said circular letter 
affiant caused to be wrilten and to be mailed to said National 
Gramophone Corporation a certain letter in the following 
words: 

“May 2, I900. 
“Nal. Gramophone Cor: 

“Kindly send us as soon as possible new machine, you 
mentioned in your letter of the 27th. If you have not a 
new machine, do not send an old one, as we have old ones in 
stock at prescut. 

“Very truly, 
“JOHN F..ELLIS:& Co. 
“Coos Bi JR? 
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( JR. | That said letter was enclosed in a sealed envelope ad- 
| 1 dressed to the National Gramophone Corporation at its h 
present place of business and was duly deposited in the | ‘ 
. gdsays: United States Mails. 
¢ dears a ‘ That on the 5th day of May 1900 in fulfillment of the nea 
© Fol Co- order contained in said last mentioned letter said firm re- dat Aare 250 
, year's ceived by express at its said place of business the new me- ; if Mon se Oye: > 
are at chine referred to in said last mentioned letter and which ted aes. 
Hing on was a talking machine known as and labelled “Zonophone.” Saag ta 
Nortli- | That on the fifth day of May 1900 affiant caused said aN a 
talking machine (Zonophone) to be shipped per Adams aN 
branch | Express to Thomas S. Parvin, President Berliner Gramo- 
or stv | phone Company, “Girard Building, Philadelphia, Pennsyl- es. 
ling at | vania. : . 
“arts of That on the 7th day of May 1900, said firm recefved by iP) ee, 
e said mail from said National Gramophone Corporation a bill for ee a 
whose said talking machine (Zonophone) being the identical ma- 
State chine referred to in this affidavit, in the words and figures 
| following :— . 
rs busi: “gost Claims for deductions will not be allowed unless 
sion of | made within § days of receipt of goods. r 
Beccived | | “May 4-00. be nat Bots 
Liton a | “M. J. F. Ellis, Wash. D. C. r 
April, “National Gram-o-~phone Corporation 
nexed “874 Broadway, New York. ye fe 
eo, : “2% will be allowed. : 
ational | “Terms: Net 30 Days if paid within 1o days. iO be lh \ Me 
lowing | “Shipped by U. S. X. | ‘ Nd 
| “No. 55 Zonophone. \ ts 
“t Gramophone $25.00 less 3314 % 16 67 we 
“Records : | 
e, you “Needles. La ; 
not a “CHARLES B. BAYLY, Jr.” 
nes in 
Subscribed and sworn to before me in the District of 
Columbia on the 8th day of May A. D. 1900. 
Sant. Cross, i | 
G Jr.” Notary Public, D, C. 
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Exhibit C. B. B., Jy., with said Affidavit. 


C. B.S.—L. H. 2. 


$74 Broapway, New York, April 27, 1900. 


Messrs. J. I’. Ellis & Co., 937 Penna. Ave. N. W., Wash- 


ington, D.C, 
GENTLEMEN :—-Knowing that you are interested to offer 


to your customers only the best that the market affords, 
it occurs to us that you may be better pleased to authorize 


us to substitute in your orders for No. 18 and No. 25 
machines, the latest and best type of talking machines, 
which we are able to get at the time. If you give us this 
privilcee, we shall always send on your orders an up to date 
machine, equipped with the latest improvements, both in 
workmanship and design, and you will in many instances, 
eet new types of machines, before the printed matter is 
ready and in advance of their general sale. 

We feel sure that you will appreciate the value of being 
one of the first to offer what is new, and if you will advise 
us, that such an arrangement is ayrecable to you, we may 
be able to let you have the henefit of it at once. 

Thanking you for past favors, 

Very respectfully, 
NATIONAL GRAM-—O-PITONE CORPORATION. 


B. 


AFFIDAVIT OF HOWARD W. HAYES. 


STATE oF NEW JERSEY, 
: SS 
I'ssex County, 

Toward W. Hayes being duly sworn deposes and says 
that he is amember of the Bar of the State of New Jersey, 
that in the equity suit brought by the American Grapho- 
phone Company against the National Gramophone Com- 
pany and I'rank Seaman, in the United States Circuit Court 
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for the Southern District of New York, he was employed | 
by the Berliner Gramophone Company with other counsel P 
to defend [Frank Seaman, and that W. G. Morse appeared | 
s fi ‘ j - 
for and acted as counsel for the National Gramophone Com- , § 


pany; that the consent decree entered in the said case on 
May 5, 1900, against the National Gramophone Company 
was entered without the knowledge of the deponent, or 
other counsel associated with him in that suit, and in’ the 
absence of deponent and his associates. The deponent fur- 
ther says that the W. G. Morse above named is the sam> 
W. G. Morse or Waldo G. Morse who is of counsel for 
Frank Seaman in the suit of Frank Seaman against the 
Berliner Gramophone Company, and who swore to the bill 
in said suit, 


HOWARD W. HAYES. 


Sworn and subseribed to before me this 14th day of Au- 
gust, A. D. 1900, at Newark, New Jersey. 


Joun F. WoHerry 
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AFFIDAVIT OF WM. H. NAFEY. ea SRE sa oe 
PIILADELPHIA COUNTY, 
State or PENNSYLVANIA, } "" Tia ed 
' . NES PMs Reakt 
William Henry Nafey, being duly sworn deposes and ai eee. ire 
says: I reside in the City of Camden, State of New Jersey, Heyy een Na ae 
[ am assistant in charge of the record laboratory of tlie aK ay NESE 
terliner Gramophone Company. Tor the last three years : , Ape 
} have been employed as a record maker by the Berliner ah 
Gramophone Company, and for five years I was employed 215 wa 
as a record maker by the Edison Phonograph Company. | =) ae vie 
= oy . 4 . ¥ : 7 “2 GE. 
am fanuliar with the art of making records for talking ma- Sia + i 
‘ : ; o bagel. 
chines in all its branches. Ps ha 
= . 4 oe) 
On August 10, 1900, IT went to New York, and pur: Pern. 
chased at the store of the Universal Talking Machine Com- act. Eth icy, 
pany under the Grand Flotel three records marked as fol- Fate oh 3, 
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lavs: “Medley of Irish Airs 8009 2”; “Minstrel rst Part 
No, 3 Ey the Gramophone Minstrels 01136 V’’; “Scarlet 
Letter Mareh sgo4.” 
These records were copied directly from the correspond- Ds) 
ing records made by the Berliner Gramophone Company. May | 
The only mark upon the record “Medley of Irish Airs Bahiv 
3 80093” which I bought in New York are the words and | Ort 
number “Medley of Irish Airs 8009 z.” The marks on 
the original Berlimer record from which the said Universal M 
Talking Machine Company record was copied are as fol- 
lows i— 
“E. Berliner’s Th 
GRAMOPHONE s 
Patented Nov. 8, 1897 ; thet eaten oe 
a May 15, 1888—NMay 6, 1890 : * phar 
. Feb’y 19, 1895—Oct. 29, 1895 aie 
1 Other patents applied for 
a: Be Henry Higgin’s 
be Sousa’s Band 
; ii Medley of Trish Airs "he correspond 
: Oa Played By these marks: 
4 a Sousa’s Band 
; : S009 2” 
eT 
* ia | | 
ae! i The second record above mentioned which I purchased 
cA from the Universal Talking Machine Company bears these Ma: 
BY 4 | marks: Feb 
§: | ; 
aE Hh *O4 
‘ 
Minstrel rst Part No. 3 
By 
The Gramophone Minstrels 
o1136 V. 
The marks or 
The corresponding Berliner Gramophone records bears pairs of records 
these marks: in each pair, we 
— 
Ar ! 
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I. Berliner’s 
GRAMOPIIONE 


Patented Noy. 8, 1887 
May 15, 1888, May 6, 18go. 
Feb’y 19, 1895, Oct. 29, 1895 

Other patents applied for 


Minstrel 1st Part No. 3 





By 
The Gramophone Minstrels ae 
O1136 V. | Hie: . 
Bs Bh tt ot} 
The third record above mentioned which I purchased hey + 13 
from the Universal Talking Machine Company bears these Serer ee 
marks: ete ¢ 


Scarlet Letter March 
5904. 





The corresponding Berliner Gramophone record bears Wate Wer 5: 
these marks: NLS, apaltau eats 
Ie. Berliner’s 


- 
——ee 


GRAMOPHONE ey si 
Patented Nov. 8, 1887 rahe gale 
May 15, 1888—May 6, 1890 " FN Neen 
Feb’y 19, 1895—Oct. 29, 1895 | Wein il bm 
Other patents applied for pid \ “ee 
Jos, Cullen . Ne tae? 

Scarlet Letter March , i ae 
Banjo Solo ! Sete 3 

By Mr. Jos. Cullen ens: 
5904. | aia 

The marks on each pair.of the above described three ‘a 2 


pairs of records which are nat common to both records, 
in each pair, were obliterated or rubbed off the Berliner 
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Gramophone records from which the zonophone records 
were copied by emery cloth or sand-paper or by both, After 
the marks were removed from the Berliner Gramophone 
record, the satd record was placed in a leading machine and 
leaded with graphite, This leading process makes the ree- 
ord a conduetor of electricity. The record thus leaded is 
placed tam electroplating bath, and an electroplated matrix 
is thins produced. Irom this electro plated matrix the com- 
mercial records are made. I have myself reproduced rec- 
ards in this way. 

An inspection of the three records which I bought in 
New York and a comparison with the corresponding Ber- 
liner Gramophone records shows, that the process which I 
have above described, or one practically similar to it, has 
been pursued in the production of the three records sold to 
me by the Universal Talking Machine Company. The 
Universal Talking Machine Co.’s records show the marks 
of erasure clearly on their face, and the letters and figures 
Which were allowed to remain, in their arrangement, spac- 
ing and alignment show that one was an exact copy of the 
other, 

Inomy apimion as an expert the three records which 1 
boueht mm New York were produced and copied from the 
corresponding Berliner Gramophone reeords to whieh | have 
referred, and were not produced by the employment of 
talent by the Universal Talking Machine Company. The 
reason why the number ot each record was allowed to re- 
main is that the records are known to the trade both by 
their titles and numbers, and if these had not been allowed 
to remam there would have been no sale for them, as the 
trade still orders trom the gramophone record catalogue 
containing the lst af records produced by the Berliner 
Gramophone Company. J attach a copy of this eatalogue, 
which copy was given to me on Aug, roth, at the Oniversal 





Talking Machine Company’s store, 1234 Broadway, New [SEAL] 
York, when [ bought the three records to which IT have 
referred. This catalogue is marked “Wy. TI N. Texhihit 
A” 
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£ 
jone records My opinion that the said three records are exact copies 
both. Aiter of the Berliner Gramophone records is confirmed by the 
ranlophone fact withnn my own knowledge that the record marked | 
nachine and “Minstrel ist Part No. 3, by the Gramophone Minstrels 
(. dikes the ree- 01136 V", was produced from the singiny of the Haydn y 
* Gus leaded ts ! quartette, and that this quartette have never been employed | SRNR Pa 
f, Gated matrix | by the Universal ‘Talking Machine Co. I also know that the rg heen || 
© Geix the com- record marked “Medley of Irish Airs 8009 Z” was produced Best ta) a: 
/ Foduced rec- for the Berliner Gramophone Company by the playing of ? 
Sousa’s Band, and that this band has never played for the 
[ bought in | Universal Talking Machine Company for the production 
Aonding Ber- of records. I also believe from information which I have, 
cess Which | that J. Cullen from whose playing the record marked “Scar- 
nr to it, has let Letter March 5904” was produced, never played for the 
ords sold to i Universal Talking Machine Company. 
'Sonany. The | [ annex to my affidavit a periodical entitled Zonophone 
~ the marks | Record Vol. 2, New Series, New York, June and July 
" B and figures : 1900, No, 1, which was handed to me by an employee of 
gement, spac- the Universal Talking Machine Company on August 10, 
, @copy of the tgoo, when [ bought the three records to which I have re- is “li 
: i ferred to above. This periodical is marked “W. TT. N. | Bi Teg hype t ee 
y ards which I Mxdibit B? ty vy ie fre 
\ Bel from the | | also annex, as exhibits to my alMidavit, the three rec- a a ioe Ah hie 
» Byhich | have ords above desertbed which [ bought on August 1oth at NSS te Reset 
. Bployment of ; the store of the Universal Talking Machine Company, Teh Sor aeainey 
*Bipany. The and also the three corresponding records made by the Ber- Erb Ae tes EWA ot: 
~ Bowed to re- liner Gramophone Company to which I have above re- ath eae es 
_yade both by ferred, fae fe) 
ape allowen WILLIAM HENRY NAFEY. pity a 
them, as the : ei ty shad ateh 
rl catalogue he NE (tak 


athe Berliner 
ais catalogue, 
Sthe Universal 
Madway, New 
fahich | have 
AN, Exhibit 


Sworn and subseribed to before me this 1tth day of uy oN 
August, “A, D, 1900. Segoe 


Frank D. GRAHAM, at ot ges 
[SEAL | Notery Public. | a ae 
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AFFIDAVIT OF WM. B. GWINNELL. 


Ciry anp Country o- PHILADELPHIA, 
ere wt ’ ’ > SS. 
STATE OF TENNSYLVANIA, 


, 


William L. Gwinnell being duly sworn deposes and says: 
I reside in Newark, New Jersey, and 1 am connected with 
the Duranoid Mie. Co., which company for the last five 
years has manuiactured records for the Berliner Gramo- 
phone Company. | am one of the managers of said com- 
pany, and lam familiar with all of the details of the art 
of making records. IL have examined the three pairs of 
records described in the affidavit of William Henry Nafey, 
and annexed to said affidavit as exhibits. I am of the 
opinion that the three records sold by the Universal Talk- 
ing Machine Company to Mr. Naley were not records made 
by the Duranoid Mig. Co., for the Berliner Gramophone 
Company, trom which certain of the marks had been erased. 
I hase this opinion upon the fact that the records of the 
Universal “Palking Machine Company are of a different 
shade of Diack from the corresponding Berliner Gramo- 
phone Companys records, made by the Duranoil Mig. Co. ; 
and also from the faet that the finish or polish of the 
lines, and of the space between the lines and of the outer 
edge of the Universal Talking Machine Company’s record, 
is not so bright or brilliant as that of the corresponding 
Berliner Gramophone Company's records; and also upon 
the fact that the three records bought from the Universal 
Talking Machine Company each have a recess at the side 
of the centre hole, which recess has evidently been formed 
in the records at the time of the original pressure, and that 
the Duranoid Mig Co., have never made records with such 
recess at the time the records were pressed. The matrices 
from which the three genuine Berliner Gramophone Com- 
pany’s records annexed as exhibits to Mr. Nafey’s affidavit, 
were made, are kept on the premises of the Duranoid Mfg. 
Co., and the Universal Talking Machine Company have 


never had access to the said matrices. For the reasons | 


above stated, I believe that the said three records of the 
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Sworn and subser: 
August A. D. Igoo. 
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Universal Talking Machine Company were pressed from | 
matrices other than the matrices from which the said three 

genuine records of the Berliner Gramophone Company were i 
made. Io am of the opinion from the inspection of the 
said three pairs of records, that the three records of the 
Universal ‘Talking Machine Company must have been made 
from the matrices copied by some process unknown to me, 
from genuine corresponding records of the Berliner Gramo- 
phone Company with certain marks erased. 


(Sig.) | WILLIAM B. GWINNELL. 
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Sworn and subscribed to before me this 14th. day of 
August A. D. 1goo. 


(Sig.) Mary F. Lyons 
. [SEAL | Notary Public. 
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§ Ber Gramo- Crry anp Country or Prureapenrita, °° b Rae 
; | Mig. Co. ; PP. Dimaio, Tr, being duly affirmed, deposes and says: i SABES 
; gh of the Frank Cochrane is an attorney-at-law who has an oflice by Pith, 
_ @ the outer at the Astor Building, 10 Wall Street, New York City, in | Ta 
ays record, the same suite of offices with Waldo G. Morse. There is 
yesponding a.connecting door between their offices and on the occa- : 


also upon sion on which I visited their office the door was open. 


Orlando J. Hackett in February 1898 had an office in 


t the side the same building (Astor Building, ro Wall Street, New | \ 
yoo formed York). He did business with Frank Cochrane, and at the \ 
F, and that present time Frank Cochrane claims that Hackett owes STE ee 


with such 


him money. 
Me matrices 


Orlando J. Hackett was in February 1898 engaged in 
some business called “The Young Men’s Reference Asso- 
ciation” witha man named Fernando Newman. The man- 


° 
3 
2 
2) 
o 
bel 
> 


noid a agement of the building was dissatisfied with the character 
Py lial of business conducted by Orlando J. Hackett and com- 3 er 

¥ Or eke pelled him and his partner to vacate the premises. Or- 7 
s of the lando J. Hackett then moved to 40 Wall Street where he 
. engaged offices for a year at a rent of $1500 and engaged 
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ina business which he called the “Young Men’s League.” 
Orlando J, Hackett paid one month's rent and after re- 
muuninge more than a month left the premises. He had 
three associates at 40 Wall Street—Newman, Butler and 
Hagan, When they left the building they left owing $60 
for lunches which the superintendent of the building had 
served to them, and for which he said they had not paid 
him. 

Orlando J. Hackett is now employed as the agent of the 
Santa Emilia Copper Company, 32 Broadway, New York 
(Ifudson Building). For this company he sells stock on 
conunission and he is given a bad reputation by that com- 
pany, 

Attorney Frank Cochrane also gives Orlando J. Hackett 
a bad reputation. 

edward A. Reser now occupies room 713 in the Astor 
Building, to Wall Street, New York, on the same {floor 
with \aldo G. Morse and Frank Cochrane. His office 


adjoins the suite occupied by Morse and Cochrane. There 


is a connecting private vestibule between his office and 
their suite. [le is engaged in business as a mine owner 
and mune promoter—selling mining stocks. He was en- 
enged in the same business at the same place in February, 
189s. 

Wilham Meyse Jr. cannot be found in the New York 
directory. Attorney Frank Cochrane docs not know him; 
Edward A, Keser does not know dim, and the superin- 
tendent, or agent, of the building 160 Broadway, New 
York, although he had been comected with the building 
for IS vears, las never heard of hum. 

lam well acquainted with the building 874 Broadway, 
New York. (Tt is the corner of 18th Street), and also with 
the Grand Totel Building at 1234 Broadway, New York. 

In the building 874 Broadway, New York the hall di- 
rectory shows the following sign. 
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This sign occupies the whole slab of the hall directory 
which is devoted to the third floor. 

In the Grand Hotel Building the Universal Talking Ma- 
chine Company has a salesroom on the first iloor, opening 
out on Broadway. The number of this store is 1234 Broad- 
way. The rent of this store is paid by the National Gram- 
ophone Corporation, which uses its own check in making 
the payments. 

Applicants at the store of the Universal Talking Ma- 
chine Co. 1234 Broadway for employment by that com- 
pany as agents, are referred to the National Gramophone 
Corporation 874 Broadway, and are told that Frank Sea- 
man is the head of the National Gramophone Corporation, 
and the head of the Universal Talking Machine Com- 
pany—the boss of the whole thing and that the main of- 
fices are at 874 Broadway—third floor, Frank Seaman’s 


~ office. 


F, P. DIMAIO, Jr. 
Affirmed and subseribed before me this 13th day of 
August, A. D. 1goo. 
Wititam E. Strokes, 
(Notarial Notary Pubiite. 


Seal, 


AFFIDAVIT OF JOHN T. CROSS. 


COMMONWEALTH OF PENNSYLVANIA, 
City AND County or PHILADELPHIA, [- 


John T. Cross being duly sworn according to law, de- 
poses and says as follows :— 

That le is of lawful age and a resident of the City of 
Philadelphia, State of Pennsylvania. That he is by pro- 
fession a mechanical draftsman and solicitor of patents and 
that during the past fourteen years he has been engaged 
in various branches of such profession; that he has made 
many drawings of various mechanical devices, has de- 
siened machinery and made a careful study of mechanics 
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and mechanenml structures. That auring the past three ulating devices 
years he has made many drawings of talking machines, : and are NOt 
and has become thoroughly familar with the talking ma- a they are acon) 
celine art, anc particularly with Gramophones; that he : that the reprout 
his given mich time and attention to the study of patent ) with os spud aaa 
specifications and drawings and the comparison > claims i -. tion, phonetica:’ 
with infringing structures; that he has been frequently ; value of the nl 
ewled upon to make [expert alfidavits in patent suits, and give to the repr 
has testined as an lexpert in machinery in a number of sound, ame 
cases in the courts. That this GEp 
This deponent says that he is thoroughly familiar with ; States patents 3 
the machine known as the Gramophone owned and con- sories which ar 


trolled by the deicendants, having made many drawings 
af them in all of their details, and written descriptions of 
their construction and operation from time to time, and 


Company, the | 
compared the : 
claims of said 


iri = 


that being familiar with this class of devices in general, he "i and comparisol 
recognizes the advantages and superiority of the Gramo- | Zonophone inf 
phone over other existing machines of a similar character. said patents. 

That this deponent has carefully examined the machine And further 
ealled the “Zonophone” sold by the complainants in this \ 


stut, and thoroughly understands the construction and 
operauion of the same: that he las carefully examined into 
and tested the merits of the said “Zonophone” and com- 
pared the same with the Gramophone and finds the said 
Gramophone to be far superior in many respeets, notably, 


Sworn and 5 
gust, 1900. 


: [SEAL | 

in the construction of its mechanical details and the opera- 

tion of the sume, also im the Inel character of the repro- 

duction obtained from said Gramophone, which, by reason AFFIDA‘ 
of its superiority of coustruction and mode of operation, 
Sives more volume to its reproductions, clearer and more STATE O1 


natural tones, and is devoid of the harsh metallic and un- 
natural sounds which he has found exist in the Zonophone. 

This deponent linds from a careful examination of the | Thomas S. 
Zonophone that its working details are of much cheaper re 
and inferior construction to those of the Gramophone, To facilitatc 


Crry AND Co" 


and that by reason of such construction and arrangement } a are 
the results produced hy said machine are greatly inferior , Gramop an 
both in volume and quality; that this deponent further promptly i ol 
finds the motor mechanism of the Zonophone and the reg- was due abso 
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ulating devices for said motor are cheaply constructed 
and are not as well adapted for the purposes for which 
they are intended, as those used in the Gramophone, and 
that the reproducing mechanism or sound box together 
with its supporting means are of such inferior construc- 
tion, phonetically considered, as to greatly reduce the 
value of the machine as a sound reproducer, because they 
eive to the reproduction a hollow, metallic, and unnatural 
sound, 

That this deponent is familar with the several United 
States patents for Gramophones and Gramophone acces- 
sories which are controlled by the Berliner Gramophone 
Company, the defendants in this cause; and that he has 
compared the said Zonophone machine avith the various 

claims of said patents, and that after such examination 

and comparison it is clearly evident to him that the said 

Zonophone infringes a number of the said claims of the 

! said patents. a ee 

chine And further this deponent saith not. peal 1s i. Beiay the 

7 eee ae Se { 

) (Signed) = JNO. T. CROSS. A Waa ry ta 

inte . mn , | Ue oy ua aa teeta 
Sworn and subscribed before me this 29th day of Au- eas tl ae 

eust, 1900. prs 


a ha * 
: 1) 
ot 








CHARLES H. SPECKMAN 
[SEAL] N. P. 


AFFIDAVIT No. 3 OF THOS. 8S. PARVIN. Semel ta yes ‘s 


STATE OF PENNSYLVANIA, vs Bet iy es ey 
City anp County oF PHILADELPHIA, {| -"' i | 


Thomas S. Parvin being duly sworn doth depose and | 
say :— 7 
To facilitate and aid Frank Seaman in extending the | tS 
Gramophone business and in selling Gramophones and 
Gramophone goods, the Berliner Gramophone Company 
promptly filled his orders, and if there was any delay it an 
was due absolutely to the fact that Frank Seaman had ‘ 
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failed to place his orders far enough ahead to give the 
Berliner Gramophone Company ample time in which to 
ill them in accordance with his requirements. I fre- 
quently urged lim to place his orders in sufficient quan- 
tities and far enough ahead so that a stock could be accu- 
mulated to supply the extra demand of certain periods, 
such as is called the fall or Christmas trade, etc. I even 
PEE ER! Vena ne UVR es DEN *“O7 ce ee SEEN NE 
went so far in July, 1899, as to offer, on the part of the 
Berliner Gramophone Company, that if Frank Seaman 
would plice with ms a large order for Gramophones, we 
would manufacture them as fast as possible during the 
dull season, and bear all the costs of carrying the stock 
ourselves until such time as he would need them for the 
extra demand that was sure to come at Christmas time. 
Qn this subject [ wrote lim a letter on August 25th, 1899, 
and copy of which I annex hereto marked T. S. P. No. 3, 
lextnbit “J. ven during the year 1899 when all man- 
ufacturing establishments using metal found it very diffi- 
cult to secure the raw material for their business, the Ber- 
liner Gramophone Company made no delays in filling 
Frank Seaman's orders. On the contrary, the Berliner 
Gramophone Company foreseeing the great dificulty in 
obtaimimye the necessary materials placed on their own re- 
sponsibility orders for materials 30 days and more, before 
rank Seaman sent us the expected orders, and by this 
means were able to fill his order of October 2nd, 1899, 
with very much greater despatch than would otherwise 
have been possible. 

Inimy affidavit No. 1 L stated “that Frank Seaman made 
several other attempts after the attempt of November Ist, 
1Sg9, to compel the Berliner Gramophone Company to 
supply him with large numbers of Zonophones. I further 
stated that these orders were invariably for Zonophones 
and were accompanied with such conditions that if the 
Jerliner Gramophone Company had desired to fill them 
it would have been forced to purchase machines from the 
Universal Talking Machine Company.” I desire now to 
explain more in detail the grounds for this statement. 
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wye the The first of these attempts was the order dated Novem- i 
Ihich to ber rst, 1899, which was handed to me with the verbal | 
r # |] tre- condition from rank Seaman that he would require de- 
i Ae quan- livery of these 500 machines within 30 days. ‘This was an 
& de accu- absolute mechanical impossibility for the reasons stated in 
© heriods, my affidavit No. 1. A 
- FT even Frank Seaman’s order dated February 20th, 1900, for 
—— 2500 Motors as described was absolutely for a Zonophone, 
' of the the sample submitted was a Zonophone, identically in 
Beaman every respect the same as were being at that time sold in 
hes, we New York by PF. M. Prescott, Export Agent for National 
Eng the Gramophone Corporation and Universal Talking Machine 
» stock Company, and identically the same in every respect as the 
‘for the ~ Zonophone at that time being sold by the established zi 
» Ms time. branch of the Universal Talking Machine Company in Ve 
‘fh, 1890, | Montreal, Canada, and described in affidavits of Blout, 
LU a No. 3, Ritchie and Bellingham. The condition attached to this 
{Ml man- order was, that time of delivery was to begin in 30 days gitade) ; 
i ity diffi- from date. This was a mechanical impossibility for any CURA cate RSC 
E fie Ber- manufacturing establishment, not having the special nee- wanes UH 9 be 
ne filling essary tools, cte., already made as the preliminary work of ta 
ey erliner making tools, patterns, ete. and collecting materials, would te 7 Ae 
~ Rulty in of itself in ordinary times require at least three months . 
© Bwn re- before the first delivery could be made. Copy of this j | 
' B before order is attached hereto marked T, S. P. No. 3, Iex- 3 | 
dby this hibit “D.” ou | 
i. 1899, Frank Seaman sent to Berliner Gramophone Company : 
Merwise : an order dated April 20th, 1900, for 1000 Motors hke ary Xe | 
3 sample. This sample which Frank Seaman states was aan HRS 
en made made for and approved by him, is identically and in every EN 
pper Ist, respect the same mechanism as the mechanism used in the 
many to Zonophone, and at that time openly sold by the aioresaid 
ejurther Prescott and Universal Talking Machine Company, and a 
ephones few days later openly sold by the National Gramophone 
a if the Corporation, with a statement that the Gramophone had 
e) them been withdrawn and the Zonophone substituted 1n its place. 
ppm the This order has attached to it the condition that Frank 
mow to Seaman is to approve the box that was to be placed around 
we Beat. the mechanism and that “it conforms to the general idea 
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Lhave as to the particular style of machine I have'in mind 
to use in connection with this order.” This by itself is 
somewhat indefinite, but the Motor as submitted to us was 
made to fit the wooden box of the Zonophone. A copy 
of this order ts attached hereto marked T. S. P. No. 3, 
Iexhibit “de.” 

Another reason for refusing to fill the above orders was 
the fact that the Ciited States Gramophone Company had 
notihed us verbally several times that they would consider 
ita breach of their agreements with the Berliner Gramo- 
phone Company if the Berliner Gramophone Company 
yielded to the demands of Frank Seaman for machines 
manufactured by the Universal Talking Machine Com- 
pany, and on lebruary 13th, 1900, the United States 
Gramophone Company formally notified us in writing, and 
on February 2oth I formally notified Frank Seaman in 
Writing, giving him in that letter a copy of the notice 
above referred to. Copy of my letter to Frank Seaman 
dated February 20th, 1g00, is hereto annexed marked 
t. &: ED. Nat ay eebrbie "8" 

lkarly in the summer of r&g9, rank Seaman told me 
that he thought it would be a good plan to order a large 
ntnnber of Standard Sound Doxes because he thought that 
one or more extra Sound Boxes could be sold to each pur- 
chaser of Gramophones or to parties who already owned 
CGramophones, so that they might have an extra Sound 
Lox to use in case one should break or be damaged. 
IT told him IT thought that was a very good idea. This 
idea was followed by Frank Seaman by an order to the 
Serliner Gramophone Company dated June 27th, 1899, 
for 5000 Johnson Sound Boxes. Copy of this order is 
hereto attached marked T. S, P. No, 3, Exhibit “G.” 

These Sound Boxes so ordered were shipped from time 
to time on Franl Seaman's specific orders until about 
2500 had been so slupped. The Berliner Gramophone 
Company believed that Frank Seaman was acting in good 
faith in this matter, until the latter part of the year 1890, 
when we discovered that Zonophones were being manu- 
factured hy the Universal Talking Machine Company, and 
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sold by I. M. Prescott, presumably for export, and these 
Zonophones had on them Johnson Sound LBoxes, and al- 
though [ have seen large numbers of Zonophones since 
that time, | have never until very lately seen one that did 
not have on it a Johnson Sound Box. My inference from 
this is that when the Universal Talking Machine Com- 
pany began the manufacture of Zonophones in the spring 
of 1899, they were not able to manufacture Sound Boxes, 
and that 'rank Seaman’s order for Sound Boxes was based 
upon the pretext to supply them to customers for the 
Gramophones, but that his real intention was to sell them 
to be used on Zonophones through the medium of the 
National Gramophone Corporation and the Universal 
Talking Machine Company. 
*98 

On February 20th, 1900, Frank Seaman wrote a letter 
to the Berliner Gramophone Company requesting delivery 
to him of 500 Sound Boxes to apply on his unfilled order 
‘on which | believe there are still due 2500 Sound Boxes.” 
In reply to this request [ wrote to Prank Seaman a letter 
dated Iebruary 21st, 1900, explaining to him that [ had 
positive information that large numbers of these extra 
Sound Boxes were permitted in some way to get into the 
hands of the Universal Talking Machine Company, and 
Mr. Prescott, who used them on the Zonophones, and I 
asked for assurances from him that these extra Sound 
Boxes would be used solely for the purpose for which it 
was originally understood they were to be used, and that 
they would not in future be allowed to get into the hands 
of infringing parties to be used on infringing machines. 
A copy of this letter is attached hereto marked T. S. P. 
No. 3, Exhibit “H.” No assurances were ever given to 
the Berliner Gramophone Company by rank Seaman that 
the Sound Boxes would not be permitted to get into the 
hands of infringing concerns. T'rank Seaman continued 
from time to time to demand the delivery of these extra 
Sound Boxes, and I as frequently requested assurances 
from him, as above stated, until on May 7th, 1900, Frank 
Seaman wrote a letter to the Berliner Gramophone Com- 
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pany asserting that he was using his best efforts to pro- 
mote the Gramoplione business and complaining that be- 
cluse these extra Sound Boxes were not delivered to him 
ror a etistomer of his, the customer proceeded to supply 
himself from other sources. On May 7th, when Frank 
Seaman wrote this letter asserting that he was using his 
best efforts to promote the Gramophone business, he had 
already permitted the Consent Decree to be entered 
against the National Gramophone Company and Corpora- 
uion in the suit of the American Graphophone Company 
against the National Gramophone Company and Frank 
Seaman, Copy of his letter of May 7th, 1900, is attached 
hereto, marked T. 5. P. No. 3, Exhibit “I.” 

It is not true as stated by Ifrank Seaman that the Ber- 
liner Gramophone Company long since commenced to 
nike preparations looking tawards the breaking of the 
contract of October roth, 1896; on the contrary, I state 
most positively that the Berliner Gramophone Company 
neither directly nor indirectly made any preparations or 
attempted or even desired to make any preparations to 
break the contract, as they were entirely satisfied with the 
contract as it existed, if brank Seaman would keep it in 
eood faith: and so long as he did so, they earnestly aided 
ane assisted him in every way possible to carry out the 
contract and extend the Gramophone business. 

It was not until May rth, 1900, when the Berliner 
Gramophone Company beeame fully satished that Prank 
Seuiman was acting in entire disree@ard of the contract, and 
that he himselr in fact had broken it, that they then com- 
meneed to order the manufacture of Gramophones and 
Gramophone Goods, which were not based upon orders 
from Irank Seaman, but which they fully intended to de- 
liver to Prank Seaman iu he should show an intention to 
counply with the terms of the contract, but which they 
mitended, if he did not show such intention and the con- 
tract was finally broken, to sell to the trade. 

Frank Seaman states in his affidavit as follows: “And 
that the deponent has ordered all of the goods as set forth 
in said bill, but has received none of them as therein ex- 
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pressly set forth.” This ts not true, as his orders num- | 
bered 6700, 6704 and 6705 show total number of recards | rhe 
ordered, to be 5451—shipments made on account of these "hear a | 
orders amount to 5376. , | e 
Although many hundreds, aud perhaps thousands, of te leh, 
Zonophones have been sold by Frank Seaman through the See airs inca SAP Me 
National Gramophone Corporation and the Universal uP ae Recrgahat x 
Talking Machine Company, Frank Seaman has never paid Pk ara Satay 
to or offered to pay to the Berliner Gramophone Company Hisar acuta 
40% of the manufactured cost of such Zonophones, nor Paes Gets, ahh 
10% of the retail price of such Zonophones as royalty for Rate a a 
the United States Gramophone Company, as provided © fat 
for by contract of Oct. 10, 1896. AS eerie 
On the last line of page 13 of my printed affidavit No. 1, Pay: 
the words “swears” should be “subscribes,” and on the PAS A 
first line of page 14, the word “principle” should be “prin- Pina Ss ~ 
cipal.” | me, 
THOS. S. PARVIN. - : 
pw, : | 
Sworn and subseribed to before me this 3rd day of Sep- ay : 
tember, A. 1D. 1900. Oz; nam 
T. A. FP ENSTERMAKER, liad 
[SEAL] Notary Public. an 
rie, % a me | 
Exhibit D, with said Affidavit. | 
874 BRroapway, | 4 
New York, 2/20/1900. Pee At 
Thos. S. Parvin, Fesq., Prest. Berliner Gramophone Co., ive \ 


Philadelphia, Pa, ak | \ A 

Drar Sur: Lhave sent you by express to-day a model of | 
a proposed motor, enclosed ina plain oak case, with nick- | 
cled bed-plate and nickel finished turntable. Thereby int Se ate 
place with you an order for twenty-five hundred (2500) | 
of these motors and agree to furnish them for the sum of 
$2.89 each, fo. b. New York. 7] will undertake, in order | | 
to enable you to convert this motor into a Grani-o-phone, : Shes. 
to supply the various parts necessary at the following 
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| t prices: Llorn, as per sample sent you, forty cents each; 
w, 51 Arm, as per saniple sent you eleven cents cach; Bracket, 
Fl as per sample sent you, six cents each. Time of delivery 
a \t io begin thirty days from date. 
ie Upon the acceptance of this order I will place with you 
ie the requisite order for sound boxes, in case I need them 
y over and above those already on order. 
A é Please inform me at the earliest possible moment if you 
will undertake to make this model at a price within. five 
Be per cent, of my figures, as per my contract with you. 
$ \ ‘i Please acknowledge receipt. 
zs Very respectiully, 
> j FRANK SEAMAN. 
os Fa raat ay | Mair ; : 
| 4 Delivery 75 per day if required by me 
pn 
tel, 
a: Exhibit E, with said Affidavit. 
ee 
i 4 } 874 Broapway, 
a, New York. April 20th, 1900. 
. ia’, Berliner Gramophone Company, Ne. 424 So. roth St., Phila- 
! ey} delphia, Pa. | 
44 GENTLEM EX i=l send you by express this day a sanple of 
in} a spring motor made for and approved by me, and which 
oh | hereby give to you. The submission of the machine 
ce itself will give you all information necessary for the manu- 
ae ; facture of the motor according to sample, and will obvi- 
psi ate the necessity of sending working drawings, patterns, 
a ; cost sheets, etc. This will enable you to work much better 
faa than you could do from simple descriptions and drawings, 
ee : as the pattern is exact. 
od While net conceding the point raised by you in object- 
a : ing recently to receive from me a sample machine accord- 
Bae ing to my contract, yet you will observe that in the present 
ei “ case I have eliminated every feature which you questioned 
2 and submit the bare mechanism which when equipped by 
~ fa | 
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you will become a Gram-o-phone, and can in no sense be | 

termed anything more or less than a Gram-o-phone. | 

In order, therefore, that you may not be distracted to “a 

your damage and mine; and without watving any right : 

by reason of models previously submitted and of orders = 

given, L submit the above model and orders therefor, in- (03), Rees dies ee eiat O° 
| 


* 
,. 
< 
. 
——— — SS eee 


dependent of past orders. The present submission is made, 
us before, with full authority from the manufacturers that 
you may make and deliver free of all claim on their part 
by reason of patents or otherwise, which concession I 
obtained from them in consideration of an opportunity to 
lid to supply me in the event that they are able to save | 
over 5% of the cost, as in my contract with you provided. ! 4 Re tas 
The bid which I hereby submit is: Motor complete, as EN Panipat cats ols 
per sample, $2.08 each, packed, f. 0. b. New York, and SEES Get NS eS 
| hereby place with you an order for one thousand of pata Mt 
such motors. Fi 
It is immaterial to me whether you make these ma- 
chines or contract with Johnson or any other person for 
them, or allow me to make them for you. | LD bis 
Relative to the orders for the remaining parts, 1 am ssa RTS a Sa 
content to aceept any good box to cover the movement, si : ST Ae 
thus allowme you to distinguish the appearance of the Ti 3 ala eS a 
woods to suit your faney, provided | have the opportumty ) RRO he a, 
of approving the box, and provided, furthermore, that % munity 
it conforms to the general idea | have as to the particular PL i ee 
style of machine T have in mind to use in connection with ‘| 
this order. This seems to me to be a concession to a ! | 4, ee) 
whim upon your part, and not at all justified as a demand | Ae EO 
of a right, but by this concession I do not want to be un- ‘e. 
derstood as abandoning any right under the contract to 
submit models in the future, or to in any way modiiy its 
terms. Aaa 
T give you the figures in advance of vour own estimate gee i 
as a favor and advantage to you; T want the goods im- ie. aus, 
mediately; T am ready to place orders for the remaining 
parts necessary to equip the motor and make it into a Ln 
Gram-o-phone, at once. | : 
Very respectfully, ! 


FRANK SEAMAN. ay 
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Exhibit F, with said Affidavit. 


PuILADELPHIA. l'ebruary 20, 1900. 


Frank Seaman, Iisg., 874 Broadway, New York City. 

Deak Str:—\We are in receipt of your telegram of even 
date, and have wired vou in reply as follows :— 

“Under no circumstances will Berliner Gramophone 
Company place order for infringing Universal Machines. 
see letter to-day.” 

| presume the hive hundred (500) machines referred to 
in your telegram are those you claim to have ordered 
November tst, 1899, and to which you referred in your 
letter to us of February 6th, 1900, stating the position 
you proposed tor take in the matter. 

events have shown us that we were entirely correct in 
refusing to accept your order of November 1st, 1899, not 
only for the reasons explained to you in our letter of 
November 15th, 1899, but fram the fact that the United 
states Gramphone Company and the Berliner Gramo- 
phone Company have jointly started leeal proceedings, 
and tinve served bills upon the Universal Talking Ma- 
chine Company for infringement of the Berliner patents. 

We bee to say to you very plainly that we, ourselves, 
will not order talking machines or parts thereof, from 


parties whom we are suing as infringers, neither will we - 


give our consent to your buying or selling or using any 
talking machines or parts thereof, except such as you buy 
from us, in accordance with the terms of our contract 
with you. 

In addition to the above, ] call your attention to the 
fact that we have reecived from the United States Graim- 
ophone Company @ notice, dated February 13th, referring 
to your demand on us to place an order for the infring- 
ing Universal Machines, and in this notice the United 
States Gramophone Company say— 

“We desire to state most emphatically that any such 
action on your part we would consider a violation of the 
existing contracts between our respective Companies. 


not 
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We are very much surprised that such a move should have 
been made by Mr. Seaman, in view of the fact that we 
have all known for some time that the Universal Company 
is an infringing concern and that we have recently brought 
suit against said company for infringement. 

Yours truly, 


BERLINER GRAMOPHONE COMPANY, 
By THOS. S. PARVIN, 


President. 








*100 
Exhibit G, with said Affidavit. 


874 Broapway, 
New York. June 27, 1899. 


Berliner Gramophone Co., Mr. Thomas S. Parvin, Presi- 
dent, 42.) So. roth St., Philadelphia. 

Dear Sir: On my return to the city | find your letters 
of June 6th and roth. TF note particularly your state- 
ments in the former letter, stating your objection to the 
clause relating to the delivery of the Gram-o-phones and 
Gram-o-phone goods to be made as required by me, and 
especialy your statement as to the interpretation of our 
contract, namely, that hereafter you will not expect me 
to take goods from you in excess of my minimum monthly 
orders, if | do not desire to so take goods; and that 
you will be willing to delay shipment of orders, and bills 
to me therefor, that you may be working on, if such 
orders are in excess of the minimum clause of my con- 
tract. In view of this interpretation I] withdraw the de- 
livery clause mentioned above, to which you have taken 
exception. I also modify my order in this and other par- 
ticulars so as to read as follows: 

[ hereby place with you an order for 2500 Johnson mo- 
tors, as per sample on which you are now imaking deliv- 
eries, price $3.33 each. and which price includes the latest 
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oe Johnson hig coat standard sound box, and fittings for the | have one o 
gE cal arms as hereinafter referred. to. ! . Nate 
m4 : cidents to t 
‘ | { also hereby plhice with you an order for 2500 horns, mc cere 
arms and other parts necessary to complete “the 2500 ar a 
Gram-o-phone motors mentioned above. <All parts as per of infringii 
samples from which you are now making deliveries, with hy i: Af I have \ 
the exception of the arm, which I desire to have fitted | | OR Sas these athe 
in accordance with the sample submitted, and which in- ce the Un 
cludes the “stop clip” as shown thereon, Prices for el- | ~ who place 
bows ten cents each, boxes 37% cents each, packing ‘Ss # Shope 
boxes thirteen cents each, horns eighteen cents each, and cP a * Universal 
other parts the same prices as at present or mentioned 7 ' ica, and: 2 
above. All other particulars and details as per last order. A arties at 
I also place an order with you for 5000 Johnson sound ve es i" it, to. 
boxes, over and above those mentioned in connection | PEO the infrin 
with the 2500 ordered above, all to be of the highest stand- Big ones | ost a an 
ard and quality in all respects, as approved by me, price | b | exci ern 
fifty cents each. ) satisfacto: 
Very respectfully, | solely. for 
7 FRANK SEAMAN. He ES eee they wer 
| : , ‘a be allowe 
P.S, The sample arm was sent by mistake to Mr, Tatas pat oe Ee “be used ¢ 
son. : i, ! a ee 
1. He will deliver it to you. 3 Ge Cp avigat Th Await 
: et began La 
bi eae | , Sa ee eS 
| Exhibit H, with said Affidavit, ‘ Ste Pease wae 
ry pies. 0.42 ae 
i. ts “ i Tee : Ae i r sas 
ih PHILADELPHIA. Feb. 21, 1900. : tate > ence 2% 
i P. Sound Boxes. om sg vara 
bh oa or ee ; gh ind hE te ift a oa 
LY ls: SYA Ona) Agia or on hauliiite | °F 
i Frank Seaman, Esq., New York City, 3 bee Lat ig ENO Ee 
| fife Dear Sir: We are in receipt of your letter of 20th inst. pi tia Be he pie ast nS 
ive in which you request us to deliver to you 500 sound boxes.) Pg a 
a 5 to apply on your unfilled order for sound boxes, on which | UME Aa Hey aba § 
me : ‘a ' Soe Ree el oe 
~ Be I believe there are still due 2500 sound boxes. ° fh! BO Feil My? Ee 
Pegs 4 5., I beg to say that when we accepted this order from you : Riek So 2a 4 
Bat, 3 for 5000 sound boxes, it was with the very distinct under- pit a Cg Be S  Sotert OER 
ee standing that you desired to use them in your efforts to A he Seer of y 
ee sell one or two extra sound boxes to every owner of a So att * ords, 
x Gram-o-phone, so that the owners of Gramophones could the stat 
“ , . ike oe RE 


Te F r ' . +" 
* , ? y yk 7 rokiat 
uf i 4 a ek be } 
4 q 4 ‘ft * 
ey - bey on ¥ at 
cia | ey q 
7 - F 
[= ee 
i eel 
’ * 
i ‘a + " me 
i 
s 7% i | al om I 
+ Ul, 
. i. r 
+ -. - 
i. oa! 
‘| re 





have one or more extra sound boxes to use in case of ac- 
cidents to the sound box furnished with their machine, but 
most certainly it was never intended that they should be 
allowed in any way to get into the hands of manufacturers 
of infringing machines. 

I have very positive information that large numbers of 
these extra sound boxes do in some way get into the hands 
of the Universal Talking Machine Co. and Mr. Prescott, 
who place them on the particular infringing machine 
which is labeled “Zonophone” and which is sold by the 
Universal Talking Machine Co. in Canada, South Amer- 
ica, and also in the United States, and these infringing 
parties are allowed either with your knowledge or with- 
out it, to get our standard sound boxes and use them on 
the infringing machine. Under these circumstances, I 
desire to ask you, before we ship you any more of these 
extra sound boxes, whether you will or will not give us 
satisfactory assurances that these sound boxes will be used 
solely for the purpose for which we originally understood 
they were to he used, and that they will not in future 
be allowed to get into the hands of infringing parties, to 
be used on infringing machines, 

Awaiting your reply, we remain, 


BERLINER GRAMOPIIONE COMPANY, 
By bi Te 
THOS. S. PARVIN, ~*— 
President. 





Exhibit I, with said Affidavit, — 


874 BROADWAY, . te 2 

New York. 5/7/1900. 

Mr, Thos. S. Parvin, Prest., Berliner Gramophone Cami, , 
No. 424 So. Tenth St., Philadelphia, Pa. . 
Dear Srr: I have yours of May 4th, relative to the as 
ter of your holding up my orders for Gram-o-phone Rec- 


ords. I am amazed that you will lend your signature to 
the statements you make in the communication before me. 
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x. “' Be vafetn Pe lat My mt ears yt i wihyh' ad i" te atae 
a YS ey tae 1 oat ve uals a ee ee eB ae CINE OTT LEAT ORE 2 he are S226 ary i f 
ipso)! Pe v8 , 
2758 . 
“¢ You say that very much to your surprise | have not or- 
aya dered any Gram-o-phones since October 2nd, 1899, when, Ex!) 
* as you well know, | lrave placed with you subsequent to 
‘ that tune orders for nu less than four thousand such ma- 
chines. 3 3 Mr. Frank Sea 
| [ assert that | am using my best efforts to promote the Tean Ste: 1 
yee Gram-o-phone business, by ordering from time to time | , , beg-to say tha 
eee 9) such goods as there is a demand for, and what is the re- Sua perfectly. plain 
gers sult? I placed orders with you for five thousand sound- standing, and 
i gee boxes for a customer of mine; you declined to fill the _ tor additional ’h 
let oe aba order, whereupon the customer, not being able to get me SaKrpAsa ‘phi 
Mire sfc sound-boxes from us, proceeds to supply himself from | seems incredibl: 
a other sources. Who is to blame for this‘loss to us? ened tothe fa 
7 ok WR de SA es all > ' 
: = | : we, have been 
i 1 ordered from you parts for the repair of the Gram-o- past jaonths 
iy phone, also for a customer of mine; you peremptorily re- | in : * ising 's 
| fused to fill the order, and the customer proceeds to sup- * | wills iba your: 
ply himself with these parts from other sources. Who is | 7 ideal Toe any 
to blame for the losses incurred by us in this transaction? youwill have 
ee | wrdered thousands of machines to supply the trade Sahek Joss in 
ere of a customer of mine; you peremptorily and arbitrarily | _ present st te 
5 a refused to fill that order; the customer proceeds to supply | " delivery ‘ofom 
ais Ae himself with machines for his trade from other sources; et Of droll ett 
Kah 4 who is to blame for the loss to us of profits on this trans- dinary times 
pond action ? th order for mai 
Te I order thousands of records from you, and you are on aud the way 
Bie 4 again acting in an arbitrary manner and with equal in- or more. We 
so justice. to the Gram-o-phone business, by thus far declining i pe “At deliveries ab 
iv to fill the orders. If the customer heretofore alluded to . Th: with an 
ae, supplies himself with records from other sources, will any time ® 
‘(tbe | sane man hesitate to place the blame where it properly ore “wpon it 
en belongs? _ | eek a . by *abyrtahee iy 
eo In the light of the above facts, I think it mere sophistry | b5 3 “i 
ay for you to talk about my not using my best efforts to — adalat Lee 
a promote the Gram-o-phone business; I again protest ae 
> | against this delay in filling my orders for records, and I ' tp 82x 
Fhe / demand that they shall be filled immediately. Ene 
ira a Very respectfully, 
! FRANK SEAMAN. 
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Exhibit J, with said Affidavit. 


PitLapeELPura. August 25, 1899. 


Mr. Frank Seaman, 874 Broadway, N. Y. 

Dear Sir: In reply to your letter of the 23rd inst. we \ 
beg to say that we have a contract with you which is $0" 
perfectly plain that it does not admit of any misunder- 
standing, and we fail to find any cause for your request 
for additional agreements “in writing.” You say you want » 
to increase stock in preparation for Fall business. It 
seems incredible to us that you should only now have awak- 
ened to the fact that this is a desirable thing to do, as 
we have been frequently suggesting it to you during the 
past 4 months, and it is entirely owing to, your neglect 
in exercising simple business foresight, that we think you 
will find yourself this Fall, without sufficient goods pro- 
vided for anywhere near enough to supply the demands 
you will have, and your business as well as ours will suffer 
much loss in consequence. You must know that in the 
present state of the market, it is impossible to get prompt 
delivery of materials of any description, and particularly 
so of iron, steel and other metals. You know that in or- 
dinary times it takes about 6 weeks after you place an 
order for machines before the first delivery can be made, 
and the way things are now, it is likely to take 3 months — 
or more. We will, of course, do all in our power to hasten 
deliveries, and help in every way we can to furnish you 
with goods, but you must place orders with us in ample 
time. In any case, please note that hereafter we will insist 
upon it that you order goods from us every month in 
accordance with our contract with you. | 


Yours truly, 
BERLINER GRAMOPHONE COMPANY, 
“THOS: 'S. PARVIN, 


President. 
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ATFIDAVIT No. 3 OF GEO. M. NISBETT. 


City or Cicaco \ if 
STATE OF LLLINOIS. 


On return of George B. Seaman from New York, early 
in March, 1goo, he stated to me that a plan had been 
made to demand an immediate shipment of 700 Gramo- 
phones from the Berliner Company; that this plan had 
been adopted to enable them, (the National Gramophone 
Corporation and the Universal Talking Machine Com- 
pany) to place the Zonophone on the market, as the Ber- 
liner Company would be unable to fill such a large order 
on such short notice. This would give them an excuse 
to say that they had been unable to obtain the necessary 
Gramophones to fill their orders, and that they had been 
compelled to purchase the Zonophones to care for their 
trade, and being also part of a prearranged plan to place 
the Berliner Gr amophone Company in a disagreeble po- 
sition. 


GEORGE M. NISBETT. 


Subseribed and sworn to hefore me this 29th day of 
August, 1900. 
Martir I, Price, 
Notary Public. 





AFFIDAVIT OF F. C, McLEAN, 


City AND State or New York, ss. 


says: 

I reside at 137 Woodbine St., in the City of Brooklyn; 
N. Y. From Noyember ’98 until July 16, 1900, I was 
travelling salesman for the National Gramophone Com- 
pany and its successor the National Gramophone Corpo- 


ration, and I have also sold goods for the Universal Talk- . . 


ing Machine Company, Mr. Lester Seaman, who was the 


Frederick C. McLean being duly sworn, deposes ane 
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-_ F 
Manager for the Wholesale Depantment of the National 
j Gramophone Company gave me orders to sell the goods 
. of the Universal Talking Machine Co., consisting of slot 
machines. With the exception of one commission for a 
ly sale when | was not on the road, I never received any 
s compensation from the Universal Talking Machine Com- 
is pany direct. 1 was always paid by checks on the Iour- 
dl teenth Street National Bank signed by the National Grain- 
in ophone Company or the National Gramophone Corppration, 
aX Frank Seaman Treasurer. 
| $$ * 102 
< During the month of May, 1900, I visited the Labora- 
F tory of the Universal Talking Machine Company, No 
beh 152 E. 23rd St., New York City, and at the outer door 
: I was met by George K. Cheney, Mechanical Expent of 
he the National Gramophone Corporation, He took me in- 
- side of a closed locked room, known as the recording 
i room. Mr. Cheney took the key of the room out of his 
pocket and unlocked the door himself. In this room I 
found, in a small space partitioned off, Mr. English, the 
recording expert of the Universal Talking Machine Com- 
peo pany. At Mr. Cheney’s request, Mr. English brought out 
Ae. a number of flat blank dise records similar in appearance 
Ss , to the Berliner Gramophone records, but with no name » 
i. or marks on them, These he called test records made 
i hy Mr, English. These records were played on a Ber- 
Sy i liner Gramophone, using the so-called Johnson sound box. 
cS: My opinion was asked about these records, and I gave 
‘i d it that they were very poor miserable records, The ma- 
: terial of which these records were made was so soft that 
re I could see the needle cutting through the sound wave 
es lines. When I left the Laboratory I was accompanied by 
in Mr. Cheney and we went together to the office of the 
eae National Gramophone Corporation, 874 Broadway. My 
a impression was that Mr. Cheney had heen helping Mr. 
—~ thee English in the latter’s work, When I first went to the 
- Ligh outer door of the Laboratory, Mr. Cheney came from the 
t. “ locked room without a coat, and with his sleeves rolled 
Hi ae up, showing that he had been working in that Laboratory. 
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During the iall of 1899 one Saturday afternoon, while 


I was in the office of the National Gramophone Corpora- 
tion on the third floor of 874 Broadway, I met Mr. Vali- 
quet, Superintendent of the factory of the Universal Talk- 
ing Machine Company. He had in his hand a roll of 
paper, which he told me was the pay roll of the Universal 
Talking Machine Company’s factory. He also told me 
that he came down there to get his money to pay his 
hands. He then went into the office of O. D. LaDow, 
Manager of the National Gramophone Corporation, spoke 
to him a few minutes, handed a paper to W. C. Smith, 
Paymaster of the National Gramophone Corporation, and 
received a large bunch of notes, which he proceeded to 
count and pocket. He left then as he said for the Uni- 
versal Talking Machine Company’s factory, stating that 
he was in a hurry to get there to pay off the hands. 

In June, 1900, f°. C. Seckerson, city salesman of the Na- 
tional Gramophone Corporation, was installed in Room 
toot of 874 Broadway. The desk that I used in the office 
of the National Gramophone Corporation was taken and 
placed in this room. Prior to Mr. Seckerson’s moving to 
this room, he was in the private office of Frank Seaman, 
on the eighth floor, 1 once looked into the room and 
Mr. Seckerson was absent, and 1 noticed a few Gramophone 
machines and boxes containing records. 

[ have never heard of Orlando J. Hackett, Edward A. 
Reeser and Wim. Mayse, Jr. who signed the Certificate of 
Incorporation for the Universal Talking Machine Company. 
) have known from the time of the organization of the 
Universal Talking Machine Company, its Officers and the 
persons who have been active in the management_of the 
business, and I have never heard of any of the said three 
persons taking any part whatever in the management of said 
business, 

[ have made this affidavit of my own free will, without 
any inducement or promise or payment of any kind what- 


~ ever. I have done so because during the last year I have 
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, While 5 being made by the people in control of the National Gram- 
yppora- ophone Corporation and the Universal Talking Machine 
" Vali- Company to wrongly appropriate to themselves the busi- 
| Talk- | ness of the Berliner Gramophone. 
roll of Late in July, 1900, I orally resigned by position in 
versal | the National Gramophone Corporation, and on August 16, 
ald me 1900, | wrote a letter to O. D. LaDow, Manager of the 
yay his , | National Gramophone Corporation. I resigned because I 
aDow, was dissatisfied with the manner in which the National 
, spoke Gramophone Corporation treated me and my customers, 
Smith, | and also because I did not care to remain in a position 
on, and | in which [ might be called upon to do things which I could 
‘ded to | tiot feel to be right. 
1¢ Uni- | About two'or three weeks ago, I went to Room 905 of 
ig that the building 874 Broadway to see Mr. George K. Cheney, 
nds, the mechanical expert of the National Gramophone Cor- 
the Na- | poration, and I saw him at that time in this room. 1 also 
Room | saw a large number of matrices made from the commercial 
1e office } records of the Berliner Gramophone Co.; part of these 
cen and La matrices still having on them the patent marks and titles 
ving to and names of the artists. The other matrices had these 
Jeanian, : patent marks and names erased. 
ap hand FREDERICK C. MaclEAN. 
“iophone i 
ih 
vard A, : Sworn and subscribed to before me this 3rd day of Sep- 
ficate of | tember A. D, 1900. 
ympany. James B. Macpurr, 
| of the | [SEAL] Notary Public, 
and tlie 
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id three | 
nal AFFIDAVIT No, 2 OF JOSEPH SANDERS. 
Eid : i Joseph Sanders being duly sworn deposes and says:— 
~ : Seid | I reside in the City of Washington, District of Columbia, 
dled ; | and am the assistant of Emile Berliner of that city, I 
fort Gs : know the making of Gramophone records in all its branches, 
. j having come in contact with it and worked on the different 
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processes since the beginning of the Gramophone art. I 
have at different times had charge of the laboratories of 
I. Berliner, The Berliner Gramophone Co., Deutsche Gram- 
mophone Gesselschaft of Hannover, and I. Berliner Gram- 
ophone of Montreal. On August 24th while in Philadel- 
phia, Mr. Thomas S$. Parvin showed me six (6) records 
described in athdavit of Wm. N. Naphey, and attached 
to said Naphey’s affidavit as exhibits. ) 

For convenience I will designate the Universal Talking 
Machine Company’s records No. 8009 Z, No, 5904 and 
No. 01136 V, as I, 3 and 5, and I will designate the cor- 
responding Berliner Gramophone Company’s records as 2, 
4. and 6, The records herein marked as 1, 3 and 5, I was 
told by Mr. Parvin, were bought from The Universal Tallk- 
ins’ Machine Co. of New York and not made by the Ber- 
liner Gramophone Co. I have examined and compared 
these records with those herein marked as No. 2, 4 and 6, 
and after a careful study, with and without a magnifying 
glass, as well as miscroscope, can positively state that the 
records herein marked as No. 1, 3 and 5 were respectively 
pressed from a matrix which was obtained from a record 
pressed from the same matrix as records marked herein 
as No. 2,4 and 6 respectively. My positive statement rests 
on the following fact:— 





The relative position of the beginning and ending of the 
record line to the last figure of the record number 1s the 
same in 1 and 2, 3 and 4,5 & 6. It is practically an im- 
possibility to make two different originals that would cor- 
respond to each other in these details. Besides this, the rel- 
ative position of the irregularities are the same in each pair 
of records. This with the greatest care and best appliances 
could never be obtained by making two different originals. 
The marks such as the Patent stamp, etc. appearing on rec- 
ords herein marked as No, 2, 4 and 6, and not appearing on 
records herein marked as 1, 3 and §, undoubtedly have been 
erased from the matrix from which the records 1 and 3 were 
pressed, while in the case of record marked No. 5, the marks 
seem to be erased from the record from which the matrix of 
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Retned the record marked as No. § was made, 1 rest these state 
ries of ne on the following fact,—on record herein marked as 
Cran No. 5 1n the space corresponding to the space whiere thie 
eGsins Patent stamp 1s marked in No. 6, the surface has a perain 
Ihiladel- just as would appear if the material used m such record 
records was scraped by a knife, sand paper, or the like, At the 
ittached same time a lump appears on Record No. 6 over the num- 
ber 8in the Patent Stamp which is evidently in the matrix 

Talking and therefore will appear in the matrix made from such a 
04 and record, as a deep indentation which if the surrounding 
oe cor: hrought to the same level of its deepest point, would have 
hs as 2 made a deep depression in that part of the record pressed 
a whe from sucha matrix. Inthe case of the other records I find 
| Tali that the surface, where the Patent stamps etc. have been 
he Ber- erased, shows no grain such as would appear if the erasure 
mpared had been made on a record ot the reeular record material, 
and 6. but the grain that is present is decidedly that of an abrasion 
‘nifying on metal caused by sand paper or like substances. | 
hat the I have very frequently made matrices trom copies of 
ectively Gramophones records, and the process employed by the 
record person who made the matrix for the records herein marked 
herein as No, 1, 3, and 5, was in general principle undoubtedly 


as follows: the surface of a record, such as those marked 
herein as No. 2, 4 and 6, is coated with a fine film of an 
electrical conductor, as for instance graphite, the thus pre- 
pared record is then placed in an electro-plating bath, after 


nt rests 
- 





sof the an electrical connection has been made with the conducting 
"4S the film and a metal such as copper is deposited upon the rec- 
an im- ord surface, after the deposit is heavy enough it is split 
ud cor- from the record resulting in a matrix which can now be 
the rel- used for pressing other records which would be exact du- 
ich pair plicates of the record from which the matrix was obtained. 
dliances matrix would compare identically as the records No I and 
‘iginals, By erasing from such a matrix the patent stamps and other 
MU SEC: such marks the looks of a record pressed from such a 
5 ring on 3 compare to the records 2 and 4 respectively. Should 
ve been the patent stamp and such other marks be erased from a 
3 were record and then a matrix made by the above mentioned 
> marks process the record pressed from such a matrix would in 
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looks compare exactly as the record herein marked as No. 5 


campares to the record herein marked as No. 6. 


JOSEPH SANDERS. 


Sworn to and subseribed before me this 30th day of Au- 
gust, «\. D. 1900, at the City of Toronto in the County 


of York and Dominion of Canada. 
J. B. Crarxeg, 


Notary Public for the Province of Ountario. 


AFFIDAVIT No, 2 OF M. H. BIERNBAUM., 


PHILADELPHIA County, 
STATE OF PENNSYLVANIA, 


Max H. Biernbaum being duly sworn deposes and says: 

That he is Seeretary of the Berliner Gramophone Com- 
pany, and is also connected with the firm of Parvin & Co. 
That in January, 1900, he was in the private office of 
Vhomas S. Parvin President of the Berliner Gramophone 
Company, in the Stephen Girard Building, Philadelphia, 
and was present at an interview between Frank Seaman and 
Mr, Parvin. ‘That at this interview he-heard Mr, Parvin 
tell Mr. Seaman that if at any time he wanted to, he could 
simply shut his eyes, reach out his hand and catch hold of 
a string and pull it, and the Universal Talking Machine 
Company would fall to pieces. 

Deponent further states that he heard Mr. Seaman say 
to Mr, Parvin that if it should be considered necessary, he 
(Seaman) might possibly be able to find the string. 


MAX H. BIERNBAUM. 


Sworn and subscribed to before me this 24th day of Au- 
gust, .A. D. rgoo, 


FranK D, GRAHAM, 
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Charles 5S. Lytle being duly sworn deposes and says: 

I reside at 1750 Amsterdam Avenue, New York City. 
fyom February, 1896, until August 28, (900, with the ex- 
ception of a few weeks in the summer of 1896 and from 
February to June 1897, I was in the employ of the New 
York Gramophone Company, the National Gramophone 
Company, and the National Gramophone Corporation, 

In 1896, rank Seaman’s office as an advertising agent 
was on the ninth floor of the building 874 Broadway, which 
is at the N. E. Corner of 18th and Broadway, and is known 
as the McIntyre Building. The New York Gramophone 
Company, of which Frank Seaman was President, had three 
rooms on the ninth floor of 874 Broadway. Thesé rooms’ 
were not connected with Frank Seaman’s office as advertis- 
ing agent. Early in 1896 the New York Gramophone Com- 
pany moved its offices to the Lincoln Building. When the 
National Gramophone Company was organized, the New 
York Gramophone Company dropped out of sight, and the 
National Gramophone Company occupied the offices of the 
New York Gramophone Company in the Lincoln Building, 
and also its store, 27 FE. r4th St. At that time, the Na- 
tional Gramophone Company’s letter heads and bills had on 
them the words “Frank Seaman, Droprietor.” Early in 

1897 the NationalyGramophone Company moved its offices, 

but not its store, from the Lincoln Building to 874 Broad- 

way. While the National Gramophone Company, had its 
ofiices in the Lincoln Building, the mail would all be sent 
*1O4 
to 874 Broadway, and it was brought down from there. 
In the summer of 1897 changes were made in the offices 
in 874 Broadway, so that Prank Seaman was established 
in the front office of the third floor of 874 Broadway. 
O, D. LaDow occupied an office separated from Seaman's 
office by a partition about 8 ft. high and connected with a 
communicating door. At one time or another during the 
last three years the National Gramophone Company «and its 
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successor, the National Gramophone Corporation, has ovcu- 
pled raoms in 874 Broadway on the first floor (store), a 
room on the second floor, rooms on the third floor, rooms - 
on the ith floor, rooms on the sixth floor, and rooms on the 
ninth floor. Lor some time during 1&9, it was well un- 
derstood by myself and other employees that Mr, English, 
now openly known as the Record Maker of the Universal 
Talking Machine Co. was making Records in a room on the 
tenth floor, 

1 have examined the records referred to in the affidavit 
ot Wim. Ilenry Nafey, numbered respectively 8009Z, 
ot136V and 5904, and in my opinion the three records. 
bought by Mr, Nafey at the store of the Universal Talking 
Machine Company, are records made from matrices which 
were made from commercial records of the Berliner Gramo- 
phone. 

During May, June and July of 1900, at different times 
I have been in Room 905 of 874 Broadway, and have there 
seen a man named Miller, who was employed by the Uni- 
versal Talking Machine Company, and Anthony Shromack, 
who was employed by the National Gramophone Corpora- 
finn, at work erasing the Berliner patent marks and fae- 
simile signatures of artists from matrices which had ap- 
parently been made from the Berliner records. 

During May, 1900, I was receiving clerk of the National 
Gramophone Corporation, and in that capacity I received 
and distributed about 700 circulars printed under the letter 
head of the American Gramophone Company and signed 
hy A, D, Easton, President, and a copy of this circular is 
annexed to the answer in this case and marked “Ex- 
hibit 1.” 

I have no acquaintance with and have never heard of 
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Orlando J. Hackett, Edward A Reeser, and Wm. Mayse, “eee __ PH 
Jr., the persons who signed the Certificate of Incorporation | me. wore 
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heard of these persons taking any part whatever in the man- 
agement of the business of the Universal Talking Machine 
Company. 
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~ 

Oecu- compulsion from my Father or from any one else, and 
¢), a without any promise or any payment or inducement of any 
QoIns:" kind whatever. I have made this affidavit because I be- 
nthe lieve from what I have seen and heard and have had knowl- 

| ull edge of during the last eiglteen months that a great wrong 
glish, has been done to the Berliner Gramophone Company, and ~ 
ersal I believe it my duty in so far as it in my power to prevent 
n the the consummation of this wrong. 

davit . | 
392, Sworn to and subscribed before me this » day 
sords of September, A. D. 1900. 

sing 
vhich And at another day, heretofore: to wit: in the Clerk’s 


Office of said Court, on the 5th day of September A. D. 
1900, came the Complainant, by Counsel, and filed his 
exceptions to the answer of Defendant, which Exceptions 
are in words and figures, following, to wit: 





*TO5 
EXCEPTIONS TO ANSWER OF DEFENDANT. 





IN THECiRCUTY Courtr OF ‘rik UNITED STATES FOR THE 
WersTERN District OF VIRGINIA, 


IN EQUITY, 
Frank Seaman, Complainant, 
versus 4 


Berliner Gramophone Company, Defendant. 


EXCEPTIONS TO THE ANSWER OF THE BERLINER GRAMO- 
PHONE COMPANY, FILED AUGUST 6TH, 1900, 


The plaintiff, by counsel, excepts to the answer filed by the 
defendant in this cause on August 6th, 1900, and for ground 
of exception comes and says :— 


_ First: That the bill charges in paragraph 8 thereof, that 
plaintiff spent and caused to be spent, great sums of money in 
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advertising and introducing goods and building up a market 
for the same. 

That defendant answers such allegation in paragraph 3 
of its answer as follows :— 


“The defendant admits the averments : of paragraph 8, 
“of the bill except the averment that plaintiff spent great 
sums of money in advertising; defendant is informed 
‘and therefore avers, that most, if not all of the money 
“spent in advertising the Berliner Gramophone, was 

“spent by the National Gramophone Company and not 
‘by Frank Seaman, personally.” 


It is insufficient to answer the plaintiff's allegation, that he 
spent or caused to be spent said sums of money, in compli- 
ance with the contract exhibited with the bill, by failing to 
admit that plaintiff spent great sums of money in advertising, 


and alleging that most, if not all of the money spent in adver- * 


tising was spent by the National Gramophone Company and 
not by Frank Seaman personally, unless the defendant also 
and likewise avers that the money so spent was not caused to 
be spent by the plaintiff. 


Second: Wt is alleged in the bill at paragraph 9 thereof, 
that in addition to the amount set fourth forth in paragraph 
$, as paid by plaintiff to defendant, plaintiff has likewise paid 
to defendant for artists, musicians and others, employed by it 
for making and producing matrices, stamps or dies, during the 
year 1899, and said four months of the year 1go0o, the sum of 
$12,583.55, and likewise has paid to the defendant to be used 
by it in making and finishing matrices, stamps, dies etc., 
during such period, the further sum of $7,284.16, together 
with a profit of forty per cent. thereupon, and also the sum of 
$23.00 per month rent of a laboratory or premises used in the 
production of such matrices. 

The defendant answers such allegations in paragraph 4 of its 
answer, as follows :— 
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That such answer is insufficient in that it does not admit; 
deny, or qualify such allegation of plaintiff's said bill. 
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Third: It is alleged in the bill, at paragraph to thereof, 
that the patent for the gramophone referred to, in said con- 
tract, was obtained by one Berliner and controlled by the de- 
fendant and the exclusive right to the sale of the same was 
contracted to complainant, and furthermore the mode of 
operation and character of said machine is fully set forth in 
such paragraph. : ft. 

The defendant answers such allegations in paragraph 5 of 
its answer, as follows :— 1 


“The defendant does not deny that the description of 
“the gramophone and records contained in paragraph 10 
of the bill is in the main correct.” 


Defendant should cither admit, deny or qualify such alle- 
gations of complainant’s bill and if he does not admit the 
same fully, should specify wherein the same is not correct, 


Fourth: The bill charges in paragraph 14 thereof, that the 
complainant has in all respects well and truly, and in accord- 
ance with the law and spirit of said contract performed the 
same on his part, but that the defendant refused and still re- 
fuses to perform the same on his part. 

The defendant answers such allegation in paragraph 9, by a 
general denial of said allegations and an allegation of perform- 
ance on its part, and in paragraph Io of said answer, seeks to 
excuse the non-performance of the contract on its part, specifi- 
cally charged in the bill, by accusing the complainant of 
previous failure to comply with the provisions of the contract 
on his part as follows :— 


“In October, 1896, plaintiff organized under the laws 
“of New York, a corporation known as the ‘ National 
“¢Gramophone Company,’ the purpose of which was to 
“take over the contract between the Berliner Gramo- 
“phone Company and plaintiff. The said Company was 
“organized without the approval of the Berliner Gramo- 
“ phone Company, and was never recognized in any way 
“by the Berliner Gramophone Company, as having any 
“rights under the contract between it and the plaintiff. 
“From the organization of said Company, plaintiff 
“bought gramophones, gramophone supplies and records 
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“from the Berliner Gramophone Company and turned 
“them over tothe National Gramophone Company, and 
said Company sold the same to the trade. In March 
 TSo9, the § National Gramophone Corporation’ was or- 
“eanized under the laws of New York by the plaintiff, 
“who supplied all the capital, the object and purpose of 
“which was to manufacture and deal in talking machines 
** particularly the instrument commonly known as and 
“*called gramophone.’ The certificate of incorporation 
“of the National Gramophone Company is hereto an- 
nexed, marked ‘ Exhibit “A.” On June 12th, 1899, 
“the National Gramophone Company was dissolved, and 
subsequently all of its assets were assigned and trans- 
“ferred to the National Gramophone Corporation. The 
“certificate of dissolution of the National Gramophone 
* Company, and the organization of the National Gramo- 
phone Corporation, avd hereto annexed marked Ex- 
“hibits B and C. The said National Gramophone 
“Corporation was never recognized by the Berliner 
* Gramophone Company as having any rights under the 
“contract between the Berliner Gramophone Company 
“and plaintiff. Nevertheless, plaintiff in violation of 
“lis contract and without the permission of or against 
“the will of the Berliner Gramophone Company, did, 
until recently, turn over to the said) National Gramo- 
“phone Corporation all or nearly all of the goods which 
he purchased from the Berliner Gramophone Company 
“under the contract of October 10, 1896. Since October . 
2, 1899, plaintiff has not ordered from the Berliner 
“Gramophone Company any Gramophones, but has . 
Rordeped large quantities of records, nor has the Ber- 
“liner Gramophone Company sold or delivered to the 
* National Gramophone Corporation or to any other per- 
‘son or corporation, any gramophone except such as were 
“ordered by the said plaintiff on or prior to October 2nd, 
1899, Since October 2nd, 1899, the said plaintiff has 
persistently demanded that the Berliner Ganimahone 
“Company shall sell and deliver to him under the con- 
tract of October roth, 1896, (it to purchase the same 
“for that purpose) a certain talking machine manufac- 
‘tured by the Universal Talking Machine Company, 
“which machine is an infringement of the gramophone, 
“and against which Company suit by the defendant 
“herein is now pending for said infringement. The pur- 
“pose of plaintiff in making this demand was to sell 
“through the medium of the National Gramophone 
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ned “Corporation infringing aeeniies mannfactured by 
and “the Universal Palking Machine Company. The certifi- 
yeh “cate of organization of the Universal Palking Ma- 
Or- “chine Company is hereto annexed, marked ‘ exhibit 
itiff, rE)” «6 The = plaintiff is a Director of the National 
¢ of “Gramophone Corporation, has been its Treasurer, and 
ines “has owned, if he does not own at present, a large if not 
and “controlling interest in its stock, and directs the business 
tion ‘and policy of the said Company. Defendant avers that 
an- plaintiff has fraudulently and maliciously conspired with 
399; “said Company, and used said Company to enable him 
and * to evade the provisions of the contract of October roth, 
oS € 18096, relating so the purchase by him of sramophones, 
The “while at the same time he sought to avail himself of 
jone “the privilege of buying records from the Bete Gramo- 
a ‘phone Company.” 
a Such answer is insufficient for the reason that the duties 
iner imposed upon the plaintiff under the contract of October roth, 
the 1896, contemplated and necessarily required the employment 
oe of various agents in the performance thereof without confining 
Was the plaintiff to the employment of individual agents, or his own 
did, personal efforts exclusively, nor did it prohibit him from dis- 
mo- posing of such goods to or through corporate bodies, Said 
ich contract did not require that the plaintiff should first obtain 
sho, the consent of the respondent in the selling’ or turning over to 
ae) . the National Gramophone Company or any person or cor- . 
has poration the goods purchased of respondent, nor did the con- 
er- tract require that the amount specified to be ordered should 
the be made up of gramophones or of records, or of either of 
ed them, nor did the contract in any way limit complainant in 
sa the models which he might submit to respondent for manu- 
has facture and demand to be made by it, and said machines had 
ione they been manufactured by respondent for complainant would 
con- have been gramophones upon which respondent would have 
yin received his royalty and which, therefore, would have a 
any, erly been dealt in under said contract, 
~ one, *107 
lant That the averment of said defendant that such machines 
all so demanded by complainant since October 1, 1899, to be 
ene manufactured by defendant and delivered to him under said 
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, contract, were an infringement upon the patents of the ant to re 

m defendant, conclusively establishes that the same were gram- ‘would b 

s ophones, and ought to have been manufactured by the numbers 

; defendant and delivered to the plaintiff according to his said above Se 
sample so submitted, and pursuant to the terms of the con- The d 


tract, and that the orders given by complainant and declined 
to be filled by respondent, were properly given, and should 


its answe 





ee 

have been so filled, and that the respondent in failing to fill “an 
thie same broke its said agreement, and wholly incapacitated * Bi 
and disabled complainant from performing the same on his FOr 
part, through the causing of great and needless delay to him ‘Such : 
in securing goods, The defendant declined to make the ma- admit, di 
chine itself and refused to permit the plaintiff to have it Se Defen: 
made and delivered to defendant on his account, pursuant to 12 of its 
the terms of the contract. é 

Even if true, that the machine submitted by the plaintiff ioe 
to respondent was such as the respondent was not bound to «fan 
construct and equip in accordance with the terms of said con- “sh 
tract, it is not averred that the respondent accordingly gave eth : 
notice of the breach thereof to the plaintiff, in accordance 8 
with said contract, or that the respondent proposed to arbi- ive { 
trate the said dispute as required by the contract aforesaid. et eh 

The answer moreover even fails to allege affirmatively ath t) 
that the machine was one which they were not bound to This is 
construct, and therefore there could be no breach in any of i dare 


ae 4 a 
event. form of % 


mission \ 
untrue, a 
: 


Fifth: The bill charges in paragraph 16 thereof that in 
and during the year 1897 the complainant purchased from 
defendant 248,652 records whercfor he paid to defendant 
$41,266.76. That during the year 1898 he purchased 713,753 


Sart. 
records, wherefor he paid to defendant $110,633.01, and that 


that the: 





during the year 1899 he purchased from defendants 569,164 and of 5 
records, wherefor he paid to the defendant the sum of such mat 
$91,174.27, and that during the months of February, March, bers of f 
April and May, 1900, he purchased from defendant 255,784 for the 4 
records, wherefor he paid the sum of $40,332.87, and that of sellin 
but for such declination and refusal on the part of the defend- other pé 

L , 
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ant to reasonably supply him with such goods as ordered, he 
would have purchased such records far in excess of such 
numbers, and would have paid far greater amounts than those 
above set forth. 

The defendant answers such allegations in paragraph 12 of 
its answer, as follows :— 


The defendant does not deny the number of records 
“and the prices therefor averred in paragraph 16 of the 
‘Bill to have been delivered to plaintiff during the years 
of 1897, 1898, 1899 and 1900.” 


Such answer is insufficient in that the defendant should 
admit, deny or qualify the averments aforesaid. 


Defendant likewise answers such allegations in paragraph 
12 of its said answer, as follows :— 


“ Defendant, however, avers that it has never declined 
“or refused to furnish records to plaintiff, but that the 
“later orders for records were held unfilled until phintiff 
“should furnish to defendant a proper explanation of why 
*he no longer ordered gramophones, and why through 
“his connection with the National Gramophone Cor- 
“poration and the Universal ‘Talking Machine Company, 
he had ceased to promote the gramophone business, 
“thereby violating his agreement of October 1oth, 
* 1896,” 
This is no answer for the reason that it consists of a denial 
of a conclusion of law, and not of a fact, and pleaded in the 
form of a denial of fact, accompanied, however, with an ad- 
mission which shows the denial purporting to be a fact to be 
untrue, and that it must be only a denial of aconclusion of —: 
law. | | 





~ 


Sixth: It is alleged in the bill at paragraph 17 thereof, © 
that the defendant has in its possession numbers of matrices | 
and of records finished and ready for delivery, That from 
such matrices defendant has engaged in stamping large num- 
bers of records not for the use or benefit of complainant, but 
for the use and benefit of respondent, and with the purpose 
of selling the same to the customers of complainant and to 
other persons, 
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The defendant answers such allegations in paragraph 13 of 
its answer as follows :— 

Tt is true, as averred in paragraph 17 of the bill that 
*the defendant has in its possession great numbers of 
“matrices, but the title to such matrices is in the defend- 
“ant and not in the plaintiff. It is also true that the de- 
“fendant has in its possession various and numerous 
‘records, stamped, and such matrices, which it has 
‘always been ready and willing to deliver to the plain- 
"uff, upon assurances from him that he would no longer 
“continue to violate his agreement of October 1oth, 
“1896, Defendant is advised and therefore avers that 
“owing to the many and manifest breaches of the con- 
“tract of October roth, 1896, by the plaintiff, it has at 
‘the present time the right to sell such records to any 
*other person to whom it may desire; but up to the 
* present time defendant avers thatit has not sold any of 
“such records, nor has it threatened to sell the same.” 


It is not sufficient in answering said allegation to aver 
merely that the respondent is willing to deliver the records, 
provided the plaintiff did not violate the contract of October 
1oth, 1896, without averring distinctly the alleged “many 
and manifest breaches thereof,” so as to Iet the court de- 
termine whether such averments are breaches of contract 
and give notice thereof to the plaintiff in accordance with the 
contract, 


Seventh: The bill charges in paragraph 18 that the plain- 
tiff ordered Jarge numbers of records which the defendant 
wholly failed and refused to deliver, using the matrices 
produced as previously set out in the bill in making other 
records, thercby destroying the same and continuing to em- 
ploy the talent furnished by complainant during the months 
of January, February, March and April last past, and render- 
ing bills to complainant therefor as alleged. 

The defendant answers such allegations in paragraph 14 of 
said answer as follows: 

“Tt js true as set forth in paragraph 18 of the bill 


“that plaintiff ordered from defendant large numbers of 
‘records subsequent to the 18th day of April and during 
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113 of “the month of May, rgoo0, but defendant has deferred 
| filling such orders for the reasons hereinbefore stated. 
Defendant has not sent any bills to the plaintiff for 


il] that “talent or matrices since May Ist, 1900, It is true that 








hers of “since the ist of May defendant has used matrices made 
lefend- prior to the rst of May, but is advised and therefore 
he de- * avers that it has a right so to do.” 
nerous 
it has , , *108 | 
plain- | The defendant should admit or deny the rendering of bills 
‘edi as aforesaid for such talent so alleged, or qualify such allega- 
Bhat en tion. It is no admission or denial to say that defendant has 
e con- j not sent any bills since May Ist, 1900. 
fas at . The said answer is insufficient because theaverment therein 
o any | that the defendant “has deferred filling such orders” for the 
= ie reasons previously stated in said answer, neither admits, de- 
a | nies or qualifies such allegations, but admitting the facts al- 
leged, pleads the legal conclusion or effect of its action, claim- 
raver | ing the right to refuse as matter of law. 
cords, The defendant, moreover, does not aver that it either of- 
‘tober fered to arbitrate said differences or called the attention of 
many 3 plaintiff to the breach or breaches set forth as required by the 
t de- contract, neither does it allege that it gave notice of forfeiture 
VEC upon failure of plaintiff to reetily any such breach or breaches 
h the after such notice, 
¥ Lighth: The bill charges in paragraph 19 thereof that de- 
watns | fendant refused to supply to complainant a large number of 
idant | _ @ records of value of over $3,000, as fully and at length set forth 
rrices ) in Schedule B, made a part of said bill and thereto annexed. _ 
other . | The defendant answers such allegation in paraarapl, I 5 of 
em- | | its answer, as follows ;— ‘ A 
mths | “ The defendant does not deny as averred in enon Ha 
ders : ‘19 the number and value of the records ordered, by 
sf plaintiff, but it does deny that it ever refused to supply 
(4 PY | | ‘said orders.” 
: q _ Such answer is insufficient in that it does not sadist deny or 
~ bill ; qualify such allegations of plaintiff's bill. It denics that it ever 
rs of aie refused to supply said orders; such denial, however, taken 
wing ie in connection with the other allegations. of said bill, is merely 
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a denial of a matter of law, the facts as admitted by plaintiff's 3 * phone 
bill being tacitly, if not expressly, admitted elsewhere in the | " hibits 
answer. : bis 
ramo 
f oe fs | | “phone 
Viith: The bill charges in paragraph 20 thereof that va- | _“* chine,/ 
rious and large numbers of records are constantly required from > Jo nhone 
complainant by those who have purchased gramophones from nim ee GOROBH 
him, and will be wholly disabled from supplying said cus- SuehE., «_ Lserted 
tomers or any person such, or any records, by reason of such ea Pes ae 4 
contract, and through the declination and refusal on the part : Thea ‘ ‘Advent: 
of defendant to supply the same so partly paid for and pro-  " Chautan 
duced for the use of complainant and now in the possession of " treal St 
defendant, and that thereby complainant will be incapacitated | 4 yi sree 4 to the Mi 
from selling and dealing in gramophones or records now in | ae "hibits F 
his possession, or to furnish the trade with such as are re- ’ Sone 
quired by them. Ke The'said an 
: That defendant answers such allegations in paragraph 16 : answer to said : 
of its answer as follows :— atid “a orde 
rected the recor 
“I ly The defendant denies, as averred in paragraph 20 of phone Compan, 
| * bill, that it has refused to fill the orders of plaintiff offered to delive 
‘| “therein referred to, but has delayed filling the same for | ; isis bebe: 
“the reasons hercinbefore stated. Defendant further ; ath that the complai 
st ‘avers that practically the only customer which’ the : | : the averment th 
i plaintiff has had, is the National Gramophone Com- _ > in the sale ofan 
* pany and its successor, the National Gramophone Cor- if gation that the 
“ poration, All of the orders referred to in paragraphs plaintiff, any mc 
‘18 and 19, with one exception, contained a direction wie | ‘waa encaped dnl 
’ if that the records should be delivered to the National bes: bas" nit 
on “Gramophone Corporation. During all this time the view of the defer 
er ‘National Gramophone Corporation, whose business and fringement of sop 
1 ‘policy the plaintiff directed, was engaged in the sale of , ested, because thi 
peu “a talking machine known as the Zonophone, which was : plaintiff from: sel 
Ly *an infringing machine on the gramophone, and to pre- 4 nil etn inbes Sted 
"ge “vent which infringement, the Berliner Gramophone 5 abet Caplets 8 
“ Company had filed bills in equity against the National ; liner Gramophone 
Gramophone Corporation on May 26th, rg00. The de- ie of the plaintiff in. 
ee fendant further avers that on. May 18th, 1900, the Corporation, or in 
; National Gramophone Corporation announced that the corporation, ‘the. 
gramophone had been withdrawn from sale, and that inerformina the ¢ 
“thereafter the Zonophone alone would be sold by them, i ale platen. te OF 
“as appeared by advertisements of National Gramo- ! the plaintiff made. 
: ; 
| 
t 
ati ae Bis “Pe a | 3 
ib | “it ay ¥? é ; a is 
: i nit iy : 
- 4 i 








by plaintiff's 
rhere in the 


aof that va- 
aquired from 
phones from 
g said cus- 
son of such 
on the part 
for and pro- 
iossession of 
ieapacitated 
rds now in 
h as are re- 


ragraph 16 


‘raph 20 of 
of plaintiff 
ie same for 
nt further 
which the 
“ene Com- 
yhone Cor- 
paragraphs 
a. direction 
e National 
3 time the 
usiness and 
the sale of 
which was 
ad to pre- 
amophone 
2: National 
9 The de- 
1900, the 
_dthat the 
~~ and that 
I by them, 
| Gramo- 





f i 


at, er 


ah. 9, 1 af a Jo al | = ; 7 1 inte, Lt a , Fe 
cet | ie | th oe ee a “ L te ae 2 ag te 
ak = : = 5 4 ee ey yt ae Bee adel a ie. it~ r ae :* 
oii fected tee. SOP PEASE Re ee" 129 ME See Tele en MO ticity 5 ‘ 


299 


* phone Corporation annexed hereto and marked Ex- 
“hibits E and J. A large number, if not all of the 
“announcements and advertisements of the National 
“Gramophone Company and the National Gramo- 
“phone Corporation and Universal Talking Ma- 
’ chine, including the announcement that the gramo- 
“nhone had been withdrawn from sale, and that the 
« Zonophone was to be sold in its place, were personally 
“inserted by the plaintiff in various periodicals. On 
“information and belief, defendant avers that plaintiff 
* personally handed copy of such advertisements to the 
“ Advertising Manager of J/cClure’s Alagasine, the 
“Chautanguan Review of Reviews and Life, and Mou- 
“ ¢treal Star. Copies of letters addressed by the plaintiff 
“to the Montreal Star are hereto annexed, marked Ex- 
“hibits F and G,” 


The said answer is insufficient for the reason that it is no 
answer to said allegation to aver that the defendant delayed 
filling the orders for the plaintiff, because the plaintiff di- 
rected the records to be delivered to the National Gramo- 
phone Company, without further averring that the defendant 
offered to deliver said records to the complainant himself, and 
that the complainant neglected to accept the same. Nor is 
the averment that the Gramophone Corporation was engaged 
in the sale of an infringing machine, any answer to said alle- 
gation that the defendant refused to fill the orders of the 
plaintiff, any more than an averment that said corporation 
was engaged in the sale of any other machine, which in the 
view of the defendant or of its stockholders, constitute an in- 
fringement of some other patent in which they might be inter- 
ested, because there is nothing in the contract inhibiting the 
plaintiff from selling to any person or corporation or from 
being interested in any other talking machine than the Ber- 
liner Gramophone; and whatever may have been the conduct 
of the plaintiff in connection with the National Gramophone 
Corporation, or in carrying out its business, or with any other 
corporation, the defendant was not excused thereby from 
performing the contract on its part and filling the orders of 
the plaintiff made and given under said contract. 
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The allegation setting forth letters from complainant to the 
Montreal Star, which are annexed to the complaint, are im- 
material and irrelevant as such paper is not published within 
the territory te which the contract applies, and complainant 
owed no duty and was under no obligation or contract to de- 
fendant in said territory, and as to which neither the com- 
plainant nor defendant make any allegation under said con- 
tract or in regard to said patents. 

The defendants should admit, deny or qualify the necessity 
to complainant of the records alleged to be withheld. 


Tenth: Thebill charges in paragraph 21 thereof that com- 
plainant has ordered and offered to pay for, and is now ready 
and offers to take and pay for large numbers of machines and 
records under and in pursuance of said contract, but that de- 
fendant has refused, and now refuses to sell or deliver to him 
machines ordered pursuant to said contract, although com- 
plainant has in all respects performed the contract on his 
part. 

The defendant answers such allegations in paragraph 17 of 
its answer as follows: 


“The defendant denies all of the averments contained 
“in paragraph 21 of the bill.” 


That such answer taken in conjunction with the whole of 
defendant's said pleading, and the admissions therein con- 
tained, shows that defendant intends to admit the facts 
alleged or at least not to deny them, and merely pleads the 
legal effect of its refusal in fact, as not a refusal in law. 

Eleventh: The bill charges in paragraph 24 thercof, that 
such discs so required by complainant are already manufactured 
and in possession of defendant and ready to be delivered; 
that the same are satisfactory to complainant, who has ordered 
and is willing to reccive and pay for the same, and that noth- 
ing is required to be done but to deliver the same to com- 
plainant. 
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The defendant answers such allegation in paragraph 20 of 
its answer, as follows: 

“The defendant does not deny the averments contained in 
paragraph 24 of the bill, but is advised, and therefore avers, 
that under the circumstances hereinbefore fully set forth it 
was entitled in law to delay the delivery of records ordered 
by the plaintiff since April roth, 1900.” 

Such answer is insufficient because there is no averment 
therein of circumstances thereinbefore contained, in said 
answer, which entitled the respondent to delay the delivery 
of records admitted by the defendant to have been ordered 
by the complainant. | 

This answer likewise shows that the denial is merely a 
denial of a legal conclusion. The fact being admitted, as 
shown by other portions of the answer, and simply the legal 
effect of the action being denied upon the ground that the 
contract had been forfeited. 

This defense, as well as various others hereinbefore pointed 
out, if good, should have been taken, not by answer but by 
demurrer, the facts betng admitted. 


Zwelffhee Vie bill charges tn paragragh 25 thereof that 
plaintiff demanded from defendant samples of new records 
produced from matrices so as aforesaid made and paid for by 
him, but that the defendant wholly failed and refused to 
furnish the same. 

The defendant answers such allegations in paragraph 21 of 
its answer, as follows :— 

* The defendant admits, as averred in paragraph 25 of 
“the bill, that plaintiff has demanded from defendant to 
“furnish to him samples of new records, but defendant 

. denies that it has refused to furnish such samples. De- 
“fendant is advised and therefore avers that under the 
‘circumstances hereinbefore fully sct forth it is not re- 
“quired in law to furnish such samples.” 

This is open to substantially the same objections as those 
urged in the preceding paragraph. It in effect admits the al- 
legation of fact, though in form denying it, claiming its right 
to refuse as a matter of law. 
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Thirtecntfes Vie bili charges in paragraph 26 thereof that 
plaintiff lras demanded from defendant a statement of the 
miutrices metde and on hand, and likewise of the records. 

The defendant answers such allegations in paragraph 22 of 
its answer, as follows :— 


“The defendant admits as averred in paragraph 26 of 
“the bill that plaintiff has demanded from it a statement 
“ of the matrices made and on hand, and likewise of the 
“records, but denies that it has refused to furnish such 
“statement. Defendant is advised and therefore avers 
“that forthe reasons hereinbefore fully set forth it was 
“not in law obliged to furnish such statements.” 


This answer of defendant is objectionable for the reasons 
stated in the foregoing praragraphs, being merely a denial of 
the conclusion of law. 


fourteenth : The bill charges in paragraph 27 thereof that 
complainant has duly demanded arbitration as to disputes 
which had arisen between cqgmplainant and defendant, regard- 
ine the interpretation of said agreement, and that defendant 
has ignored said demands, and that finally and on the 25th 
day of May, 1990, upon the matters specifically and at length 
enumerated in said billthe defendant answers such allegations 
in paragraph 23 of its answer, as follows :— 
“Phe defendant denies that plaintiff was entitled 
“under the circumstances hereinbefore and hereafter 
* fully set forth to demand arbitration as to any matters 


“of dispute as to the construction of the contract of 


“(ctober, 1596,” 


Said answer ts insufficient in that it neither admits, denies 
nor qualifies such allegation, nor states whether in fact the 
same be truc, but merely sets forth that under the circum- 
stances set up in said answer and insufficiently pleaded, as 
hereinbefore set forth, the plaintiff was not entitled as matter 
of law to demand arbitration, 


huftcenth: The bill charges that plaintiff has performed 
all of the said contract on lus part to be performed. 
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The defendant answers such allegations, and the entire 
cause of action set up in said bill, by the pleading of new mat- 
ters, as follows: 





*TIO 





* And the defendant further answering says that under 
“the contract of October 10, 1896, plaintiff covenanted 
“to order and purchase from the defendant gramophones : 
“and gramophone goods to the minimum amount of Ten he 
* Thousand dollars at manufacturing cost during cach and 
“overy calendar month, Plaintiff also covenanted to use 
“his best efforts to promote the gramophone business ‘in. ) 
“the United States,’ and to ‘advertise gramophones and 
*¢cramophone goods prominently and freely as “ Berliner” 
“*oramophones and “ Berliner” gramophone goods.’ 





* Plaintiff also covenanted not to ‘manufacture, buy, sell Se ee 
“¢or use gramophones or gramophone goods, or any parts ee ee ee 
* ¢thereof, or othertalking machines, or parts thereof, ex- eas cial 
“cept such as he buys from the licensor.’ Plaintiff also al, ae 
“covenanted not to ‘make use of any other name than wih, ER 
* ¢that of Emile Berliner in connection with gramophones raga ex Bate 
«and gramophone goods,’ and not to ‘detach or deface Ry es 
* any patent marks or other marks or labels placed by the ah Gas aN 
“licensor upon its gramophone, gramophone goods and i. aN 
“publications, and not to fadd te them other marks or ry R yep “f 
 abels without the consent in writing of the licensor,’ ee Pee 
“ Plaintiff also covenanted to exhibit at all times his hogs 2” Se Maa 
“ books of account to defendant when requested. me ee Ph | 
“ Defendant charges that plaintiff has broken the above ‘ ae is 
“covenant as follows: ye aS ee 
“(a.) He has not from October 2, 1899, to the date of oS Aol ie ha 
“the filing of this bill ordered gramophones and gramo- yi We ata 
“phone goods to the minimum value of Ten thousand ) omer iat 
“dollars at manufacturing cost, during each and every | . Pa So ak 4 
‘ G: ar Spe, oP 
calendar month. am, ak 5 
(%.) Plaintiff has not used his best cfforts to pro- | Me an 
“mote the gramophone business, but on the contrary ee va 
“has constantly endeavored to injure said business by age oy Foe 
“combining with the National Gramophone Corporation yikes 
“and the Universal Talking Machine Company, in plac- | ‘ ey AG 
“ing upon the market and promoting the sale of the Pp cea 
*Zonophone, a machine which infringes the gramophone. SS ae 
“Tnstead of promoting the gramophone business he has s+ SAR 
“done all in his power to promote the sale of a machine ; ot | 
* made and sold by‘a rival company. Nia 8 | 
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“ce,) Plaine! has not advertised gramophone goods 
prominently and freely as § Berliner’ gramophones and 
«+ DBevliner’ eramophone goods. On the contrary, he 
“has systematically suppressed the name of * Berliner’ 
“in his advertiscuents, and in those of the National 
“Granephene Corporation, which he controls, and in 
& caid advertisements he has also in many cases substi- 
“tuted the word §Zonophone’ or the word § Vocaphone’ 
“for the word ‘Gramophone.’ 

“O7) Plaintiff seeretly and without the knowledye of 
“the defendants, carly in the year 1895, manufactured 
“cramophone records, Defendant had no information 
“of this breach of contract on the part of plaintiff until 
“shortly before the filing of the bill in this action, 

“fe.) Plaintiff has caused marks and labels placed by 
“defendant upon its gramophone goods to be detached 
“anddefaced. Inthe Spring of 1898, plaintiff instructed 
«OC, G. Child at that time an employee of the National 
«Gramophone Corporation that he should not be too 
“particular about the patent stamp bearing the name of 
“1. Berliner Gramophone, with dates of patent, stating 
“that he, plaintiff, did not care how much that was 
blurred or obliterated. 

“¢£) On December §, defendant formally demanded 
“that the plaintiff exhibit his books of account in order 
“tg cnable defendant to determine whether the pliaintill 
“had complicd with the contract of October roth, 1896, 
“relating to advertising. Plaintiff, however, refused to 
“comply with defendant’s request, and has never at any 
“time exhibited to defendant the proper books of ac- 
“count which would enable the defendant to ascertain 
“the information upon which the question in dispute has 
arisen. 

“(e,) Plaintiff through his control of the National 
“Gramophone Corporation permitted a consent decree 
“to be entered against it in a suit In equity Instt- 
“tuted by the American Graphophone Company against 
Prank Seaman and the National Gramophone Corpo- 
“ration, which suit was brought to restrain the sale of 
“oramophones and alleged the infringement of the 
“cramophone. ‘The consent decree was entered on 
« May 5, 1900. On May roth, r2th, 18th, and June 27, 
“1900, the notices or circulars marked exhibits If. I. J. 
“and K. were all sent out from the National Gramo- 
“ phone Corporation's office. 
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bares “and “when the defendant came to a full knowledge of the actt ‘es 
inirary, he “and purposes of the plaintiff, it constantly appealed so | i 
‘Porliner’ “him to explain his conduct and to comply with the b 
National “terms of his contract. Full opportunity was given him 
Is and in “to do so, and it was not until after the present bill was 
ses substi- “filed that defendant on July 24th, 1900, cancelled the | 
ne “contract, and on July 26th, 1900, notified the plaintiff ro ee 
; “thereof. The resolution of the Berliner Gramophone [3° a. SaaS 
bwledge of as Company cancelling the contract and the notice to | 
nufactured plaintiff thereof and affidavit of service are hereto an- 
sformatic “nexed marked exhibit L., M., and N.” i 
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machines, as previously set forth tn its said bill, and that al- 
leved failure of complainant to order goods from October 2nd, 
1899, is referable to no other failure to order but that set 
forth in complainant’s orders of goods, which defendant re- 
fused to accept, or consider orders to manufacture or deliver, 
on the ground, that the same were infringing machines. 

It is likewise apparent that said allegation does not prop- 
erly allege a breach of said contract, which merely provides 
that the amount in value of gramophones and gramophone 
goods in any given time taken and paid for as set up by de- 
fendant shall amount to such sum. Neither does it allege 


1c sale of that no surplus extending forward from previous purchases 

it al ae made in said year was applicable under the terms of said con- 
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Defendant does not allege or charge that plaintiff has not 
used his best efforts to promote the gramophone business in 
the United States, or plead any facts showing his failure so to 
do, save as the result of its interpretation of said contract, 
which complainant offered to submit to arbitration, and which 
defendant refused to arbitrate, and defendant is not entitled 
to rely upon such, or any breach of said contract, until it 
should have arbitrated the differences which had arisen be- 
tween complainant and defendant, and which complainant 
sought to arbitrate. 

That no action of complainant or others, outside the terri- 
tory of the United States, is in the least material in this action. 

The allegation that complainant has failed to advertise the 
gramophone or gramophone goods prominently and freely as 
Berliner Gramophone goods, is not alleged to have been 
broken by complainant. 

Not only does the defendant fail to allege that it cancelled 
the contract admitted by it to have been executed between 
complainant and defendant prior to the institution of this 
suit, but on the contrary expressly alleges that it was after 
the present bill was filed, on the 26th day of July, 1900, that 
said defendant attempted to cancel the said contract, giving 


notice thereof, as appears by exhibit “ M” on that date. 
} That as appears by said answer and the exhibits thereto 
. annexed, a resolution was passed upon the 29th day of June, 
yr 1900, directing the cancellation of said contract, and author- And at anoth 


a 


Court on the 6t! 
the complainant, 
exhibits, therewi 


izing the president of said company to give notice thereof, _ 
That as fully and at length appears said contract was then 
in force and admitted to be in foree by the defendant, and de- 





fondant alleves, or shows no notice to complainant of any to wit :— 
breach or default of said contract on his part, as in said answer 
and such paragraphs particularly set forth, as they were by 
the terms of said contract expressly required to do, and that 
: : defendant wholly failed to call the attention of complainant 
to any of said breaches, or to give him an opportunity of 
rectifying the same and protect his rights under said contract. 
That therefor, and by reason thereof, all of the allegations 
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in the said paragraphs in relation to breaches of said contract, 
are wholly insufficient and immaterial, and furnish no defense 
or excuse why defendant should not perform its contract in 
this action. 

Moreover, all or many of such breaches occurred, as appears 
in said answer, long before the bringing of this action, and 
that defendant elected to proceed with said contract and not 
to forfeit the same, and to secure the benefits thereof, and 
therefor, and thereby such breaches, if any there were, as 
alleged, were cured and rectified, and the defendant is now 
estopped in equity from alleging the same, before relying 
thereupon or giving any notice in relation thereto, or forfeit- 
ing said contract in reliance thereupon, to the destruction of 
the business of complainant, and his great and irreparable in- 
jury, and to the enrichment of the defendant, which has 
availed itself of the advantages of said contract subsequently 
to said alleged breaches, and now secks to obtain the results 
of complainant’s efforts. 


(Signed). FRANK SEAMAN 


Complatmane. 
By Sire & Hakeis and Warpo G. 
MORSE, 
Of Counsel. 


And at another day, to wit, in the Clerk's Office of said 
Court on the 6th day of September, A. D. 1900, again came 
the complainant, by counsel, and filed certain affidavits, and 
exhibits, therewith, which are in words and figures as follows, 
to wit i— 
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